INDEX. 


ACCEPTANCE. See ContTRACT, 1. 


ACCOMMODATION PAPER. 

1. An accommodation note, wherever dated, signed and indorsed, 
takes effect, and in law is regarded as made, when and where it is 
actually delivered and negotiated. Connor v. Donnell, 167. 

ACCOUNT. See PLEADING, 9. 

1, An account between merchant and merchant attached to a pe- 
tition, and referred to as an exhibit by appropriate allegations, 
regarding the sale and delivery of goods, which contained the fol- 
lowing item, ‘¢ 18738, August 30. To merchandise, $114.50,” is suf- 
ficiently certain and in compliance with arts. 4611 and 4612, Pasch. 
Dig. Hays v. Samuels, 560. 





ACTION. See DAMAGES, 13. EXECUTORS AND ADMINISTRATORS, 3, 

1. One suit may be maintained on two official bonds given for 
two different years by a defaulting sheriff, the securities being iden- 
tical on each; nor is it material that one of the bonds was made 
payable to the state of Texas, and the other to ‘“‘ R. B. Hubbard, gov- 
crnor of the state of Texas, and his successors in office.” Cordray 
v. State, 140. 

2. The liability of sureties on the official bond of a tax collector, 
which by its terms binds the principal and sureties jointly and 
severally for its payment, subject to the condition that the princi- 
pal will faithfully perform all the duties required of him by law as 
such collector, is not limited by writing opposite the signature of 





each surety a specific amount, and causing the certificate of their 
acknowledgment to recite that they had each rendered himself lia- 
ble for such specific amount. Id. 

3. In order to maintain a suit for the recovery of land conveyed 
by the plaintiff during his minority, he must tender back the con- 
sideration received. Bingham v. Barley, 281. 

4. It is well established that mandamus is the remedy to restore 
one to an office from which he has been illegally ousted, or to 
place him in possession of one illegally detained, and to cause de- 
livery of its papers, books and archives. Nelson v. Edwards, 389. 

5. Where there is no such intrusion into the office of collector of 











650 







































INDEX. 





ACTION —- continued. 

taxes as prevents him from proceeding with collections, and the 
controversy does not involve the right to his office, but the ques- 
tion whether he or another officer has the right to assess and col- 
lect, a proceeding by quo warranto is not the remedy. State v. 
Smith, 447. 

6. A proceeding by quo warranto will not be allowed for the pur- 
pose of preventing a public officer from exercising any right or 





privilege incident to his office, and it cannot be used to restrain an 
officer from doing a particular act, the right to perform which is 
claimed as a part of his official functions. Jd. 
ACCEPTANCES. 
1. The possession of acceptances by the plaintiff, drawn by defend- 
ant on him in favor of third parties, is sufficient to raise the pre- 
sumption that he had paid them. Hays v. Samuels, 560. 


2. See statement of case for variances held not to be fatal. Jd. 


ACQUIESCENCE. See Mrnoriry, 1. 


ADMINISTRATION. See ADMINISTRATOR’S SALE. 

1. In 1845 an administrator applied for the sale of land of the estate, 
which was ordered to be sold by the probate judge, by an order 
entered by him in vacation. The sale was in vacation, by an order 
entered by the probate judge, decreed to be approved ind confirmed, 
and that the administrator make title to the purchaser. Held, 
that the decree was an utter nullity, which could not serve as a 
foundation upon which to build up title in the purchaser. Hunton 
v. Nichols, 217. 

2. A purchaser of land at administrator’s sale is chargeable with 
notice of a prior sale made by the administrator, and approved by 
the court, of the certificate after its location on the land, and before 
patent. By the order and approval of the first sale, the court lost 
jurisdiction of the subject matter; though it would not necessarily 
follow that the purchaser at the second sale was not a purchaser in 
good faith, so as to entitle him to pay for valuable improvements. 
And the purchaser under the second sale might, before eviction, be 
entitled to recover back the purchase money paid to the adminis- 
trator, and applied to payment of debts of the estate. Brocken- 
borough v. Melton, 493. 

3. A distributee of an estate moved to remove the administration 
to the district court, on the ground that the county judge, being a 
creditor of the estate on two small claims amounting to $22.64, was 
disqualified. The mocion being overruled, it was developed on ap- 
peal to the district court that the county judge had once been tem- 

porary administrator of the estate; that as such he had given bond 
for less than the appraised value of the estate, and had made no 
final settlement. Held, 
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ADMINISTRATION — continued. 


(1) The fact that no final settlement had been made by the county 
judge constituted such disqualifying interest as authorized the re- 
moval of the administration to the district court. 

(2) The question being jurisdictional in its character, is consid- 
ered in the supreme court though not raised in the original motion. 

(3) The trial in the district court was de novo, and need not have 
been confined necessarily to the issues presented in the county 
court. Burks v. Bennett, 237. 

4. One who had resided elsewhere in Texas died in Galveston in 
1844, where it did not clearly appear that he had a fixed domicile. 
Administration was granted on his estate to his wife in Galveston 
county. She qualified, and filed a partial inventory, but nothing 
more was done either by herself or that court touching the suc- 
cession. Afterwards, in 1845, letters de bonis non were granted on 
the same estate to the brother of the deceased, in Bastrop county, 
where the decedent once lived and owned property. The jurisdic- 
tion of the court in Bastrop county was exercised on an application 
for letters, which recited the former grant of letters and that the 
administratrix intended to resign. Under the letters last granted 
a full inventory showing a large estate was filed, and the estate 
administered. The validity of the Bastrop administration was 
attacked in a suit brought in 1878. Held, 

(1) That in a collateral attack the jurisdiction of the Bastrop 
court being invoked on a contemplated resignation and abandon- 
ment of the Galveston administration, it will be conclusively pre- 
sumed that the contingency happened which would validate the 
grant of letters by the Bastrop court. 

(2) That presumption is strengthened by an acquiescence for thirty 
years in the proceedings of the Bastrop court by all parties having 
an interest; by the further fact that it did not appear clearly that the 
deceased had a fixed residence in Galveston; by the fact that 
the inventory at Galveston was but a partial one, and by the fact 
that the widow, to whom letters in Galveston were granted, sur- 
vived twenty-four years and made no complaint, though the 
administration was closed in Bastrop, and large interests sold under it. 

(3) The Bastrop administration was not void for want of jurisdic- 
tion. Brockenborough v. Melton, 493. 


ADMINISTRATOR'S SALE. See PRACTICE IN District Court, 5. 





PURCHASER IN GOOD FalIrTH, 1. 

1. In 1845 an administrator applied for the sale of land of the es- 
tate, which was ordered to be sold by the probate judge, by an order 
entered by him in vacation. The sale was in vacation, by an order 
entered by the probate judge, decreed to be approved and confirmed, 
and that the administrator make title to the purchaser. Held, that 
the decree was an utter nullity, which could not serve as a founda- 
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ADMINISTRATOR'S SALE — continued 
tion upon which to build up title in the purchaser. Hunton vy. 
Nichols, 217. 

2. A purchaser of land at administrator’s sale is chargeable with 
notice of a prior sale made by the administrator, and approved by 
the court, of the certificate after its location on the land, and before 
patent. By the order and approval of the first sale, the court lost 
jurisdiction of the subject-matter; though it would not necessarily 
follow that the purchaser at the second sale was not a purchaser in 
good faith, so as to entitle him to pay for valuable improvements. 
And the purchaser under the second sale might, before eviction, be 
entitled to recover back the purchase money paid to the administra- 
tor, and applied to payment of debts of the estate. Brockenborough 
v. Melton, 493. 

AFFIDAVIT. See ATTACHMENT. 

1. Appellant made his affidavit before the county judge of the 
county in which judgment in the district court had been rendered 
against him, that he was unable to pay the costs which had accrued 
in the district court, and which might thereafter accrue in the su- 
preme court in the prosecution of his appeal; the affidavit did not 
state an inability to pay any part of the costs less than the whole. 
This affidavit was, nine days after the term of the district court 
adjourned, filed in the district court.. Six months thereafter, in a 
contest between the parties in the county court over the truth of 
the affidavit, it was adjudged that appellant had sufficient means 
to have given bond for costs. On motion to dismiss the appeal, held, 

(1) The affidavit was sufficient. 

(2) That the affidavit was made, and filed without notice, to the 
opposing party, constituted no cause for dismissing the appeal. 

(3) The affidavit having been filed in ample time for a contest 
involving its truth to have been made before the time expired for 
perfecting the appeal, the contest should have begun at that time. 

(4) An affidavit in forma wvauperis that affiant is unable to pay 
the costs, etc., without adding “or any part thereof,” is sufficient. 
Stewart v. Heidenheimer, 644. 


AGREED CASE. 

1. When the lines of a survey have become of doubtful identity, 
and the parties to be affected by them have mutually agreed to es- 
tablish them, and have fixed their bounds on the lines thus estab- 
lished; such agreement must be held conclusive, and not subject to 
be set aside or reopened upon any subsequent discovery that a mis- 
take was made in that agreement as to the true locality of the lines; 
and this though the period of acquiescence in such agreed bound- 
ary has not been long enough to confer rights by limitation. Such 
an agreement is not within the statute of frauds. Coleman v. 
Smith, 254. 
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AGREEMENT. See BOUNDARIES, 1. CONTRACTS. 
AMBIGUITY. See DESCRIPTION, 1. 


ANCIENT DOCUMENT. 

1. An ancient document, signed by the ancestor, is admissible 
against his heirs to show the specific interest conveyed in a deed 
made by him, when the evidence involves no contradiction of the 
language of the deed. Glasscock v. Hughes, 461. 

2. A deed proves itself as an ancient document only when it is 
thirty years old. Id. 


APPEAL, See PROBATE MATTERS, 1. 

1. Appellant made his affidavit before the county judge of the 
county in which judgment in the district court had been rendered 
against him, that he was unable to pay the costs which had accrued 
in the district court, and which might thereafter accrue in the 
supreme court in the prosecution of his appeal; the affidavit did 
not state an inability to pay any part of the costs less than the 
whole. This affidavit was, niné¢ days after the term of the district 
court adjourned, filed in the district court. Six months thereafter, 
in a contest between the parties in the county court over the truth 
of the affidavit, it was adjudged that appellant had sufficient means 
to have given bonds for costs. On motion to dismiss the appeal, 
held, 

(1) The affidavit was sufficient. 

(2) That the affidavit was made, and filed without notice, to the 
opposing party, constituted no cause for dismissing the appeal. 

(3) The affidavit having been filed in ample time for a contest in- 
volving its truth to have been made before the time expired for 
perfecting the appeal, the contest should have begun at that time. 

(4) An affidavit in forma pauperis that affiant is unable to pay 
the costs, etc., without adding ‘‘or any part thereof,” is sufficient. 
Stewart v. Heidenheimer, 644. 


APPEAL BOND. 

1. More than a year before the rendition of a judgment in the 
district court, the original plaintiff died, and judgment was ren- 
dered in favor of his widow and children, who had been made par- 
ties. A bond intended as an appeal bond was made payable to the 
original plaintiff by name, and describing him as ‘the plaintiffs in 
this suit.” The caption of the bond contained the name of the de- 
ceased plaintiff, in the style of the suit, and in the body of the 
instrument it was stated that he had recovered a judgment against 
the appellants. Held, 

(1) The descriptive words of the bond in which the original plaint- 
iff, after being mentioned, was designated as ‘‘the plaintiff in this 
suit,” could not be construed to relate to his heirs or legal repre- 
sentatives, who were the real parties. 
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APPEAL BOND— continued. 
(2) The instrument could confer none of the benefits of an appeal 


bond on the 


judgment should be affirmed. 
(3) The instrument could not suspend the enforcement of the 
judgment and was a nullity. Smith v. Parks, 93. 


ARBITRATION. 








INDEX 


parties who actually obtained the judgment, if the 





1, The award of arbitrators rendered upon an agreement under 


the statute to arbitrate matters in controversy, and in which no 


right of appeal is reserved, if made in substantial compliance with 


the statute, will, on motion, be made the judgment of the court, 


unless impeached on equitable grounds for fraud or gross mistake, 


Such award, unless so impeached, is, as to questions of fact, abso- 
lutely conclusive. Shultz v. Lempert, 273. 
2. When an award of arbitrators, rendered under an agreement 


to arbitrate, reserving the right to appeal, is made the judgment of 


the district court on motion, without objection, and no application for 


appeal made, 


it would seem that the judgment of the district court 


should be affirmed on appeal to the supreme court, in the absence of 


facts shown upon the face of the award or proceeding some irregu- 


larity or deviation from the statute, or some excess of authority 


exercised by the arbitrators. Jd, 


3. When aright to appeal is reserved in an agreement to arbitrate 


under the statute (R. S., arts. 51, 52), the arbitration becomes prac- 


tically nothing more than an experimental attempt to satisfy both 


parties, if there is timely application for appeal and citation prop- 


erly served, 
agreement to 


In such case the cause stands for trial de novo as if no 
arbitrate had been made. Jd. 


4. Parties interested in the subject matter in litigation, but who 


were not made parties in the suit, joined with the parties to the 
suit in a written agreement under the statute to arbitrate, and the 
district court affirming, on motion, the award rendered, adjudi- 
vated their respective interests. Held, that having become, without 
objection, parties to the agreement to arbitrate, they were after- 
wards properly regarded as parties to the suit. Jd. 

5. It is no valid objection to an award that it is bad in a point not 
affecting the parties, if the good portion be separable from the other 
and be complete in itself. Jd, 


ASSIGNMENT. See FRAUDULENT ASSIGNMENT, 1. 


ASSIGNMENT OF ERRORS. See RULES OF CouURT, 2. SHERIFF'S 


SALE, 5. 


1. Attention again called to the necessity of observing rule 26 in 
preparing assignments of error. Johnson v. Crawl, 571. 


ASSIGNOR AND ASSIGNEE. See JupGMEnt, 9, 10, 
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ATTACHMENT. 





1. An affidavit for attachment stated the amount of the debt, 
which was three dollars less than the amount stated in the petition, 
which was not verified by affidavit; the amount stated in the affi- 
davit corresponded with the amount stated in the writ which was 
issued. Held, that the variance was not fatal. Stewart v. Heiden- 
heimer, 644, 


AWARD. 


1. The award of arbitrators rendered upon an agreement under 
the statute to arbitrate matters in controversy, and in which no right 
of appeal is reserved, if made in substantial compliance with the 
statute, will, on motion, be made the judgment of the court, unless 
impeached on equitable grounds for fraud or gross mistake. Such 
award, unless so impeached, is, as to questions of fact, absolutely 
conclusive. Shultz v. Lempert, 273. 

2. When an award of arbitrators, rendered under an agreement to 
arbitrate, reserving the right to appeal, is made the judgment of the 
district court on motion, without objection, and no application for 
appeal made, it would seem that the judgment of the district court 
should be affirmed on appeal to the supreme court, in the absence 
of facts shown upon the face of the award or proceeding some irre- 
gularity or deviation from the statute, or some excess of authority 
exercised by the arbitrators. Id. 

3. When aright to appeal is reserved in an agreement to arbitrate 
under the statute (R. S., arts. 51, 52), the arbitration becomes prac- 
tically nothing more than an experimental attempt to satisfy both 
parties, if there is timely application for appeal and citation properly 
served. In sach case the cause stands for trial de novoas if no agree- 
ment to arbitrate had been made. Id. 

4, Though the fact that a purchaser had full knowledge of the state 
of the title at the time of his purchase, and when he made his im- 
provements, is not conclusive as to his good faith in purchasing and 
improving, a finding against him on the question of good faith will 
not be disturbed under such circumstances. Id. 

5. Parties interested in the subject matter in litigation, but who 
were not made parties in the suit, joined with the parties to the suit 
in a written agreement under the statute to arbitrate, and the dis- 
trict court affirming, on motion, the award rendered, adjudicated 
their respective interests. Held, that having become, without ob- 
jection, parties to the agreement to arbitrate, they were afterwards 
properly regarded as parties to the suit. Id. 

6. It is no valid objection to an award that it is bad in a point nat 
affecting the parties, if the good portion be separable from the other, 
and be complete in itself. Id. 


BILL OF EXCEPTIONS. See RuLEs oF Court, 1. 








1. To constitute a bill of exception a part of the record, so as to 
entitle it to be considered on appeal or error, the rule of the statute 
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BILL OF EXCEPTIONS — continued. 
and of the supreme court requiring it to be filed during the term at 
which the cause was tried, must be complied with. Farrar vy. 
Bates, 193. 
2. When a bill of exceptions is taken to the exclusion of evidence, 
the bill of exceptions as well as the brief of counsel, who claims 
that the ruling was erroneous, should both show the objection 


made and sustained. Johnson v. Crawl, 571. 


BONA FIDE PURCHASER. See PURCHASER IN GoopD FAITH. 


BOUNDARIES. 

1, When the lines of a survey have become of doubtful identity, 
and the parties to be affected by them have mutually agreed to es- 
tablish them, and have fixed their bounds on the lines thus estab- 
lished, such agreement must be held conclusive, and not subject to 
be set aside or reopened upon any subsequent discovery that a mis- 
take was made in that agreement as to the true locality of the lines; 
and this though the period of acquiescence in such agreed boundary 
has not been long enough to confer rights by limitation. Such 
an agreement is not within the statute of frauds. Coleman v. 
Smith, 254. 

2. See opinion for facts held sufficient to sustain a verdict in favor 
of an agreed boundary line. 


BOUNTY WARRANT. See RES ADJUDICATA. 


BURDEN OF PROOF, 

1. The possession by plaintiff of a note payable to order, and held 
by him before maturity, constitutes, in a suit thereon, a prima facie 
case entitling him ordinarily te recover; the burden of proof is then 
shifted upon defendant, and in such case, where the real issues were 
ownership of the note by plaintiff, and payment, a charge of the 
court that the burden of proof is upon the defendant, and to enti- 
tle him to recover, he must “satisfy the jury by a preponderance 
of evidence that he is entitled to recover,” held error, which, under 
the peculiar facts of the case, required a reversal. Guerin v. 
Patterson, 124, 


BUILDER’S LIEN. 

1. In a suit to recover a personal judgment for the construction 
of a house, and to enforce the builder's lien on the interest of the 
party in the land for whom it was constructed, it is proper to join 
as a defendant in the same suit any other party claiming an interest 
in the land, se as to adjust in one action the liens and equities of all 
parties. Adams et al. v. Cook, 161. 

2. In such an action no judgment can be rendered enforcing a 
lien against parties defendant claiming an interest in the land, who 
were not parties to the building contract, and on whom no copy of 
the bill of particulars was served. Id, 





INDEX. _ 657 


CASES DISTINGUISHED. 
1. This case distinguished from those in which it is held, that, 
when the plaintiff specially pleads his title, he can only recover upon 
the title as pleaded. Pilcher v. Kirk, 208, 
2. This case distinguished from Henderson v. R. R. Co., 17 Tex., 
560. H. & 7. C. R. R. Co. v. McKinney, 176. 

3. Where the instructions to the jury are clearly erroneous and 
calculated to mislead, to the injury of a party, to sanction the judg- 
ment which follows it should be clear that such a consequence did 
not in fact ensue from the error. Hudson v. Morriss, 595. 

4. This case distinguished from Secrest v. Jones, 21 Tex., 121, and 
30 Tex., 596. Russell v. Farquhar, 355. 
5. This case distinguished from Causici v. La Coste, 20 Tex., 269. 
Hodge v. Donald, 344. 


CENSUS. 

1. In determining whether a sheriff elected in 1880 was, under 
section 16, art. VIII, of the constitution of 1876, also ex officio col- 
lector of taxes by reason of his county containing less than ten 
thousand inhabitants, under the “last preceding census of the 
United States,” the list of the enumerator taking the tenth census 
for the county, if duly certified as such, and filed in the office of the 
county clerk, prior to his election, will govern. Nelson v. Ed- 
wards, 339. 


CERTAINTY. See PLEADING, 9. 


CHARGE OF COURT. See SHerirr’s Sate, 4. 
1. See opinion for charge of court on the subject of estoppel, 
which, though abstractly correct, was held improper because calcu- 
Jated te mislead the jury from considering the real object of the 


testimony introduced. Glasscock v. Hughes, $61. 
9 





One attempting to establish an ancient parol partition of land 
offered in evidence deeds made by his ancestor, who, if was claimed, 
made the partition as a circumstance to establish the partition. 
Held, that a charge of the court to the effect that deeds to specific 
portions of the land could not be construed as acts of hostility to 
the balance of the tract of land, was error, as tending to divert the 
jury from considering the real purpose of the evidence, which was 
that it might be considered in cennection with other evidence as 
tending to show partition. Jd. 

3. Though a charge may be upon the weight of evidence, yet if 
from the whole case it is clear that no other verdict could have been 
rendered, or would have been permitted as the basis of a judgment, 
the judgment will not for that cause be reversed. Gaston et al. v. 
Dasiiiell, 508, 

VoL. LV — 42 
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CITATION. See SERVICE, 1. STATUTES CONSTRUED, 9, 10. 


1. A citation to a defendant, issued after the election at which 
the constitution of 1876 was adopted, but before the result of that 
election was known or officially proclaimed, which required him to 
appear at a time fixed by the ordinance adopted by the convention, 
but different from the time fixed by existing statute, was without 
authority of law. Watson v. Miller, 289. 


CITY ORDINANCE. See PArou EVIDENCE, 1. 


COLONIAL GRANT. See MEXICAN GRANT. 


1. The rule deducible from former decisions, by which it is de 
termined whether a grant of land issued to a colonist was sepa- 
rate or community property, is as follows: 

(1) If the surviving husband received the grant by reason of such 
emigration, settlement and residence on his own part as would 
under the law entitle him to it independent of his sfafus as a 
married man at the date of his wife’s death, it was his separate 
property. 

(2) If the increased quantity of land over that to which a single 
man not the head of a family was entitled, was given to the surviv- 
ing husband by reason of the fact that at the date of the death of 
the wife he was then a married man, then it was community prop- 
erty, and the half interest of the wife subject to the debts of the 
community would descend to her children. Jiodge v. Donald, 344. 

2. As between the government and the colonial settlers in Peters’ 
colony, who, having emigrated and settled with their wives as col- 
onists, and who at the passage of the act of January 21, 1850, sur- 
vivel them, that act cannot be regarded as an act of sovereign 
grace and bounty to the husband without regard to pre-existing ob- 
ligations on the part of the government. That act was not intended 
to give land to which they had no claim, but to secure them in 
that to which as colonists they were entitled. Jd. 

3. This case distinguished from Causici v. La Coste, 20 Tex., 
269. Id. 

4. See statement of case and opinion for facts under which it was 
held that title to six hundred and forty acres of land in Peters’ col- 
ony, secured to a colonist (who, with his wife, had sett!ed therein) 
by the act of January 21, 1850 (Pasch. Dig., art. 828) the wife hav- 
ing died prior to the passage of said act, and the certificate on which 
the title was based issuing after the passage of the act, was com- 
munity, and not separate property. Id. 


OR OF TITLE. See LocarTIon, 2. 


COMMISSIONER OF CLAIMS. 


1. The action of the commissioner of claims, under the act to 
ascertain the legal claims for money and land against the state, ap- 
proved August 1, 1856, in approving a bounty warrant for the benefit 
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COMMISSIONER OF CLAIMS — continued. 


of the original assignee, was not conclusive against the rights of 
those claiming by purchase from the original grantee prior to the 
issuance of the bounty warrant, nor against the rights of an as- 
signee. Palmer v. Curtner, 64. 

2. The provisions of the act conferring authority on the commis- 
sioner of claims, requiring him to withhold his approval until the 
evidence referred to in the act was produced, was not designed to 
make the ultimate rights of assignees depend on their ability to 
produce before him the required evidence. The act was not de- 





signed to create a tribunal to determine private rights, and did not 
preclude the real owner of a certificate from resorting to the courts 
to establish rights which the commissioner failed to recognize. Id. 


COLLATERAL PROCEEDING, See ADMINISTRATION, 4. JUDGMENT, 7. 
JURISDICTION, 2. 

The finding of a court of general jurisdiction in regard to the 
jurisdictional facts on which its judgment is based is conclusive 
against all collateral attacks, except in cases where the record of its 
own proceedings disclosed their nullity by showing that jurisdiction 
had never attached in the particular case. Brockenborough v. Mel- 
ton, 493. 


COMMISSIONER OF CLAIMS. See Res ApJupicaTa, 1. 


COMMON CARRIER. 

1. From considerations of public policy, common carriers are 
made liable under the statute (R. §., art. 278), and under the decis- 
ions of the courts of Texas, as at common law, for all losses not oc- 
casioned by the act of God or the public enemy; and any exceptions 
or special contract seeking to vary that liability are invalid. Butif 
the shipper practices a fraud on the carrier by fraudulently conceal- 
ing, either through his acts or omissions, the value of the article 
shipped, the carrier is discharged. Burke v. H. & 7. C. R. RB. 
Co, 323. 

COMMON LAW. 

1. At common law, the simple facts of possession and power of 
sale are not sufficient indictt of ownership in a factor to authorize 
a third person to take the property so held in pledge for the debt of 
the factor. This rule has not been changed in Texas by statute. If 
the protection of those who deal with factors requires the adoption 
of a different rule, as has been done in most of the states, it is the 
province of the legislature and not of the courts to effect the 
change. McCreary v. Gaines, 485. 

COMMUNITY PROPERTY. See CoLontaL GRANT, 1. DEED, 5, 6. 
SEPARATE PROPERTY. 

1. A married man, to whom was issued, as such, a land certificate 

for a league and labor of land, in 1838, transferred it during the 
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COMMUNITY PROPERTY — continued, 
life-time of the wife by the following assignment: ‘‘I, for myself, 
my heirs, legal representatives and assigns, sell, relinquish and dis- 
possess myself of all my right, title and interest for the within claim 
to Wm. M. Shepherd, his heirs and assigns.” In a suit against the 


claimants of the entire league and labor under that assignment, 





brought by those claiming the community interest of the wife, 
held, 

(1) The certificate being community property, the husband's right 
to dispose of it was absolute. 

(2) His conveyance of all *‘ his right” was a conveyance of the 
entire certificate. Poe v. Brownrigg, 133. 

2. A judgment was rendered in 186) for a community debt 
against a surviving wife in her representative capacity, whose 
husband, dying in 1859, had by will appointed her his executrix, 
with a provision that no other action should be had in the county 
court concerning his estate than the probate and registration of his 
will and the return of inventory of the estate. That judgment was 
affirmed on appeal by the supreme court. Those entitled to the es- 
tate were never cited to give bond under the provisions of the act 
of 1848 (Hart. Dig 


g., 1219), nor was a bond executed. Under that 
judgment execution was levied on community property, which was 
sold to satisfy it. In a suit by the heir against one claiming under 
the purchaser at that sale, held, 

(1) The judgment was valid and binding in so far as it affected 
the property in controversy, and the heir was bound thereby. 

(2) Her designation as executrix in the proceedings on which 
judgment was obtained was immaterial, since the pleadings dis- 
closed that the suit was against her in her representative capacity, 
and that such capacity was that of survivor. 

(8) The judgment being valid when rendered, the subsequent mar- 


the widow would not have the effect of renderine the sale 


riage of t 
of the property made after her marriage, void, so as to subject it to 


attack in a collateral proceeding. Woodley v. Adams, 526, 


CONSTITUTIONAL LAW. 

1. The ordinances passed by the constitutional convention which 
prepared the constitution of° 1876, dividing the state into judi- 
cial districts and fixing the time of holding courts, were not de- 
signed to take effect for any other purposes than those connected 
with the election, until the ratification of the constitution had been 
officially ascertained and made known by the governor’s proclama- 
tion; and it was not the design to interfere with the courts or with 

the times of holding courts under existing laws until the mew con- 
stitution actually took effect. Watson v. Miller, 289. 

2. In determining whether a sheriff elected in 1880 was, under sec- 
tion 16, art. VIII, of the constitution of 1876, also ex officio 
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CONSTITUTIONAL LAW — continued. 
collector of taxes by reason of his county containing less than ten 
thousand inhabitants, under the “last preceding census of the 
United States,” the list of the enumerator taking the tenth census 
for the county, if duly certified as such, and filed in the office of the 
county clerk, prior to his election, willgovern, Nelson v. Edwards, 
889. 

3. The constitutional provision which declared all contracts for 
interest in excess of twelve per cent. to be usurious, and which re- 
quired the legislature at its first session to provide for appropriate 
pains and penalties to prevent and punish usury, rendered illegal 
any contract made after its adoption, and before legislative enact- 
ment on the subject, for a rate of interest more than twelve per 
cent. On such a contract no interest can be collected. Watson v. 
Aiken, 536. 


CONSTRUCTION OF STATUTES. See STATUTES CONSTRUED. 

1. It is the duty of courts in construing a statute, ‘‘ to try out the 
right intendment of the law,” in doing which they will look to the 
old law, the mischief and the remedy, and when the intent is thus 
ascertained, to observe and follow it, though it may conflict with the 
language used. Russell v. Farquhar, 355. 

2. This case distinguished from Secrest v. Jones, 21 Tex., 121, and 
30 Tex., 596. Id. 


CONSTRUCTIVE NOTICE. See PURCHASER IN Goop FAITH, 2. 
i. See statement and opinion for a description of land contained 
in a deed deemed sufficient with the aid of extrinsic evidence deter- 
mining its locality, and the deed to which, when recorded, was held 
to operate as constructive notice to subsequent purchasers. Douthit 
v. Robinson, 69. 


CONTINUANCE. 

1. A purchaser pendente lite who intervenes in a case is not en- 
titled, on the ground that he is anecessary party, to claim any better 
attitude inthe case than any other intervenor. He has no right to 
a continuance of the cause. Edwards v. Norton, 443. 


CONTRACT. 

1. Inasuit against one not a party toa promissory note, which 
bore eight per cent. interest, but who signed the following indorse- 
ment thereon: ‘‘ Accepted, payable ninety days from January 13, 
1870, with interest at ten per cent. per annum,” the petition alleged 
that the plaintiff, relying on the acceptance and assumption of pay- 
ment, released the original maker. A general demurrer and special 
exception, the latter based on the fact that the suit was not brought 

at the first term of the court, as required by statute in suits against 
an indorser or guarantor, were overruled. On appeal by defendant, 
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CONTRACT — continued. 


INDEX. 





against whom final judgment was rendered, there being no state- 
ment of facts or bill of exceptions, held, 

(1) Whether the contract, evidenced by the indorsement, was col- 
lateral or original, was a question of fact for the jury. 

(2) '[he true meaning of the indorsement being, from the language 
used, doubtful, the time of payment being changed and the rate of 
interest increased, parol evidence would have been admissible to ex- 
plain whether the intention of the parties was to create an original 
contract or a guaranty of payment. 

(3) A liberal interpretation is to be given to commercial contracts. 

(4) It will be presumed, as against a defendant appealing, with 
neither a statement of facts nor bill of exceptions, that evidence was 
introduced to show that the indorsement was not intended asa 
guaranty, but an original and absolute contract to pay. Hueske v. 
Broussard, 201. 

2. A letter which formed the basis of a contract cannot, in a con- 
troversy involving the provisions of a contract, be 
clusive as to its terms. Bennett v. Frary, 145. 

3. The following receipt: ‘‘ Received of James Henderson three 
hundred dollars, in part payment of a certain tract of land, being 
my own headright, lying on Rush creek, in the cross timbers, this 
23d March, 1859. (Signed) Israel Earles:” Held, 


regarded con- 


(1) That it was a sufficient written memorandum of a contract for 
the sale of land, though in the form of a receipt. 

(2) To comply with the statute of frauds, the written memoran- 
dum of a contract for the sale of land should be so certain within 
itself, or by reference to other writings referred to, in regard to 
parties and subject matter, that specific performance may be en- 
forced without a resort to parol testimony. 

(3) Under such a receipt the consideration may be proved by 
parol. Fulton v. Robinson, 401. 


CONTRIBUTORY NEGLIGENCE. See DAmaGeEs, 10, 11. 


1. A passenger on a railway train, who, instead of occupying a 
coach provided for passengers, remains, without necessity therefor, 
in the baggage car, knowing the fact that he is in more danger than 
in a passenger coach, and thus remaining, receives injury in the 
wreck of the train, which he would have avoided had he remained 
in the passenger coach, is guilty of contributory negligence, and 
cannot recover on account of injuries received under such circum- 
stances. H. &T.C. R. R. Co. v. Clemmons, 88. 


COPIES. 


1. An authentic copy of the testimonio of a concession, given to 
the interested party, and incorporated in the papers constituting 
the grant, would, where there was one concession to three parties 
for land to each, be as effectual as the original testimonio. Hanrick 
v. Jackson, 17. 
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COUNTY ATTORNEY. 

1. The power given county attorneys ‘to represent the state in 
all cases in the district and inferior courts in their respective 
counties,” does not authorize a county attorney to institute suit in 
the name of the state on_ the relation of private parties, against a 
corporation, to enjoin it “from exceeding its powers and thereby 
creating a public nuisance, except the suit be brought with the sanc- 
tion and in the name of the attorney general. State v. Paris R’y 
Co., 76. 


COUNTY COURT. 

1. A distributee of an estate moved to remove the administration 
to the district court, on the ground that the county judge, being a 
creditor of the estate on two small claims amounting to $22.64, was 
disqualified. The motion being overruled, it was developed on ap- 
peal to the district court that the county judge had once been tem- 
porary administrator of the estate, that as such he had given bond 
for less than the appraised value of the estate, and had made no 
final settlement. Held, 

(1) The fact that no final settlement had been made by the county 
judge constituted such disqualifying interest as authorized the re- 
moval of the administration to the district court. 

(2) The question being jurisdictional in its character, is consid- 
ered in the supreme court though not raised in the original motion. 

(3) The trial in the district court was de novo, and need not have 
been confined necessarily to the issues presented in the county 
court. Burks v. Bennett, 237. 


COUNTY WARRANTS. 

1. County warrants issued on claims allowed by the county com- 
missioners’ court, Which, under the statute, can be paid only in the 
order of their registration according to their class, which are silent 
as to interest, and specify no time of payment, do not bear interest. 
No opinion is expressed as to the power of the county commis- 
sioners’ court to issue warrants which stipulate for interest on their 
face. Ashe v. Harris County, 49. 


COVENANT IN LEASE. 

1. A clause in a lease by which the lessees agree ‘‘ to give peace- 
able possession of the said shops, oxen, wagon, houses, mill and gin, 
in as good condition as when delivered to them, that is to say, in 
good running order, ordinary wear and tear excepted,” does not, in 
the absence of negligence, bind the lessee to rebuild in case of cas- 
ual destruction of the property, by fire, or make them responsible 
in damages for the loss. Miller v. Morris, 412. 


CUMULATIVE DISABILITIES. See Liuitration, 15, 
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CONTRADICTING WITNESS. 

1. The transcript of the record of a case, containing what purports 
to be a copy of the depositions of a witness, is not admissible to 
prove that the witness was mistaken in saying that he never testi- 
fied in said cause. It could be shownnly by the production of the 





depositions, proof of his handwriting thereto, or by some one who 
knew the facts. Coleman v. Smith, 254, 


DAMAGES. 

1. One who by deed grants a right of way over his land to a rail- 
way company impliedly waives all right to damages not reserved 
in the deed, occasioned by the removal of timber or other obstruc- 
tions situated in the little of the designated right of way. R&R. R. Co. 
v. McKinney, 176. 

2. See statement and opinion for a petition in a suit against a 
railway company for damages, on account of alleged fraudulent 
representations by its agents, which was held bad on demurrer. Id, 

3. An incorporated company cannot be called on to answer in 
damages, in its corporate capacity, for the false and fraudulent 
representations of its agent, unless it authorized the representa- 
tions. Id. 

4, If one in the employ of a railway company, while in the dis- 
charge of his duty, is injured by the negligence or incompetency of 
his fellow servants, and it is made to appear that the company had 
not used reasonable care in selecting such fellow servants, or that, 
after being informed of their incompetency, it retained them in its 
service, it would be liable in damages for the injury sustained. H. 
& T. C. BR. R. Co. v. Myers, 110. 

5. If one employed as a servant on a railroad, after having knowl- 
edge of the defective character of machinery which in his employ- 
ment he uses, and, so using, is injured thereby, he cannot recover 
damage of the company for such injury. Id. 

6. It is error to permit a witness to give his opinion as to the 
measure of damages, that being matter of law. H. & T. OC. R. R. 
Co. v. Burke, 323. 

7. In a suit to recover damages for the loss or destruction of 
family portraits, which have no market value, the jury may look 
to their original cost and to the probable cost of reproducing and 
replacing the same. Id. 





8. The lessees of the penitentiary are not responsible in damages 
for personal injuries inflicted upon a convict resulting from defect- 
ive construction of a sleeping bunk, the bunk having been con- 
structed by a sergeant having charge of the convicts and under the 
immediate supervision of one of the penitentiary commissioners. 
Cunningham v. Moore, 373. 

9. The liability of the master is dependent on his right to control 
the servant. Id. 








INDEX. 665 


DAMAGES — continued. 

10. If one employed as a servant on a railroad, after having 
knowledge of the defective character of machinery which in his 
employment he uses, and, so using, is injured thereby, he cannot 
recover damage from the company for such injury. H. & 7. C. RB. 
R. Co. v. Myers, 110. 


11. See opinion for facts showing contributory negligence which 





precluded a recovery by a brakeman who was injured while en- 
gaged in coupling cars, while the fireman was acting as engineer in 
moving the train. Id. 

12. If one in the employ of a railway company, while in the dis- 
charge of his duty, is injured by the negligence or incompetency of 
his fellow servants, and it is made to appear that the company had 
not used reasonable care in selecting such fellow servants, or that, 
after being informed of their incompetency, it retained them in 
its service, it would be liable in damages for the injury sus- 
tained. Id. 

13. An incorporated company cannot be called on to answer in 
damages, in its corporate capacity, for the false and fraudulent rep- 
resentations of its agent, unless it authorized the representations. 
H. & T. C. R. R, Co. v. McKinney, 176. 

14. A deed to a railway company which recited that, ‘‘in consid- 
eration of the enhanced value to be given and is contemplated to 
arise to my lands and other property by the location and building 
of the Houston & T. C. Railway, and for the further consideration 
of one dollar,” and then proceeded to convey the right of way for 
the road over designated land, vested the right it purported to con- 
vey, notwithstanding fraudulent representations made outside the 
scope of his authority by the agent who received it. If the agent 
promised the location of a depot as a part consideration for the 
deed, parol evidence would not, in a suit against the company, be 
admitted to prove it, and the remedy of the grantor would be 
against the agent and not against the company for the deceit prac- 
ticed. Id. 

15. This case distinguished from Henderson v. R. R. Co., 17 Tex.. 
560. Id. 

16. One who, by deed, grants a right of way over his land to a 
railway company impliedly waives all right to damages not re- 
served in the deed, occasioned by the removal of timber or other 
obstructions situated in the line of the designated right of way. Id. 

17. Such actual damages as result naturally from an act com- 
plained of may be recovered under a general averment of damages, 

- Subject to this rule will be reckoned the damages caused by the dis- 
appointment and regret resulting to a son from the willful failure 
of a telegraph company to deliver a message announcing the death 
of his mother, whereby he was prevented from being present at her 
burial. So Rellev. W. U. Tel. Co., 308. 
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18. Ina suit to recover damages for the loss or destruction of 
family portraits, which have no market value, the jury may look 
to their original cost and to the probable cost of reproducing and 
replacing the same. H. &T. C. R. R. Co. v. Burke, 325. 

19. A defendant against whom a judgment by default has been 
rendered cannot complain that plaintiff's claim for damages was 
excessive, ify after overruling his application to set aside the de- 
fault, the court permitted the defendant to introduce evidence to 
show the true extent of damage sustained. Jd. 

20. It is error to permit a witness to give his opinion as to the 
measure of damages, that being matter of law. Jd. 

21. Inasuit for damages resulting from the loss by a common 
carrier of a family portrait, a member of the family was permitted 
to testify that he knew the value (stating it) of the painting from 
family tradition and from his deceased father. Aside from this, 
artists testified that the painting was worth that amount, though 
other witnesses swore to a less value. The court in the charge au- 
thorized the jury to look to the original cost, etc., in determining 
value. Held, 

(1) That the error in permitting the hearsay evidence required a 
reversal of the judgment, exception being taken in time 

(2) Whenever improper evidence has been admitted which may 
have influenced improperly a jury, the error requires a reversal of 
the judgment. Id. 

22. A clause in a lease by which the lessees agree ‘‘ to give peace- 
able possession of the said shops, oxen, wagon, houses, mill and 
gin, in as good condition as when delivered to them; that is to say, 
in good running order, ordinary wear and tear excepted,” does not, 
in the absence of negligence, bind the lessee to rebuild in case of 
casual destruction of the property by fire, or make them respon- 
sible in damages for the loss. Miller v. Morris, 412 


DEBTOR AND CREDITOR. See FRaAvp, 8. 










1. When a homestead was sold by a creditor under a mortgage 
with a power to sell, the same having been executed in 1875, the 
creditor was not authorized .to apply the overplus resulting from the 
sale, after liquidating his secured debt, to the extinguishment of a 
further amount due him and unsecured. The mortgagee having 
sold the homestead and become the purchaser thereof, was entitled 
to no benefit from his purchase until he had paid to the mortgagors 
whatever remained from proceeds of sale after satisfying his se- 


cured debt. Hunter v. Wooldert, 433. 


DECLARATIONS. See EvIpEnce, 5, 17. 







1. The declarations of a husband, introduced in a suit to which 
the wife is a party, to impeach a conveyance made by him to his 
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DECLARATIONS — continued. 





wife, when made after the execution of the deed, cannot consti- 
tute such proof as to form the basis of a judgment, even though 
no objection be made at the time of their introduction in evidence. 
De Garea v. Galvan, 53. 


DEED. See ANcIENT DocuMENT, 1, 2. EvipENce, 15. MINoRITY, 2. 








POWERS, 1. 

1. A deed was made to unpatented land, describing it by metes and 
bounds, which contained a recitation that the commissioner of the 
generai land office was authorized to issue patent to the purchaser 
‘*as assignee,” and concludes as follows: ‘‘ And I, the said W. M., 
also transfer the six hundred and forty acre certificate in the name 
of ——- ——, issued to him on the —— day of ——, 18—, to said B. D., 


” 


his heirs and assigns. At the time of the execution of the deed, a 
certificate for more than six hundred and forty acres had been located 
by the vendor on the land described in the deed, the field notes of 
the survey being identical with the description contained in the deed. 
In a suit by the vendee to recover the land, brought against a third 
party to whom patent had issued, held, 

(1) The transfer of a certificate for six hundred and forty acres of 
land, upon which the commissioner might patent the land to the 
vendee, could mean no other certificate than that by virtue of which 
it was located and surveyed. 

(2) The certificate, by its location, merged in the land. 

(3) To describe the land was to identify the certificate by virtue of 
which it was located. 

(4) A subsequent abandonment of the location would not divest 
the title of the vendee to an interest of six hundred and forty acres 
in the certificate. Renick v. Dawson, 102. 

2. The wife, when joined by her husband, may, without consider- 
ation accruing to her own benefit, secure the debt of a third party 
by deed of trust on her separate property, if it be made and acknowl- 
edged in the manner prescribed by the statute for the conveyance of 
her separate estate. Hull v. Dotson, 520. 

3. No third party can question the validity of a conveyance from 
the husband to the wife, unless he ,was a creditor of the husband 
before the conveyance was made, or was a subsequent purchaser 
without notice. De Garea v. Galvan, 53. 

4, The declarations of a husband, introduced ina suit to which 
the wife is a party, to impeach a conveyance made by him to his 
wife, when made after the execution of the deed, cannot constitute 
such proof as to form the basis Of a judgment, even though no ob- 
jection be made at the time of their introduction in evidence. Id. 

5. A deed was made to unpatented land, describing it by metes 
and bounds, which contained a recitation that the commissioner of 
the general land office was authorized to issue patent to the pur- 
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DEED — continued. 


chaser ‘fas assignee,” and concludes as follows: ‘* And TI, the said 
W. M., also transfer the six hundred and forty acre certificate in the 
name of —— ——, issued to him on the —— day of ——, 18—, to said 
B. D., his heirs and assigns.” At the time of the execution of the 
deed, a certificate for more than six hundred and forty acres had 
been located by the vendor on the land described in the deed, the 
field notes'of the survey being identical with the description con- 
tained in the deed. In a suit by the vendee to recover the land, 
brought against a third party to whom patent had issued, held, 

(1) The transfer of a certificate for six hundred and forty acres of 
land, upon which the commissioner might patent the land to the 
vendee, could mean no other certificate than that by virtue of which 
it was located and surveyed. 

(2) The certificate, by its location, merged in the land. 

(3) To describe the land was to identify the certificate by virtue of 
which it was located. 

(4) A subsequent abandonment of the location would not divest 
the title of the vendee to an interest of six hundred and forty acres 
in the certificate. Renick v. Dawson, 102. 

6. A married man, to whom was issued, as such, a land certificata 
for a league and labor of land, in 1838, transferred it during the 
life-time of the wife by the following assignment: ‘' I, for myself, 
my heirs, legal representatives and assigns, sell, relinquish and dis- 
rht, title and interest for the within 
claim to Wm. M. Shepherd, his heirs and assigns.” Ina suit against 


possess myself of all my ri 





the claimants of the entire league and labor under that assignment, 
brought by those claiming the community interest of the wife, held, 

(1) The certificate being community property, the husband's right 
to dispose of it was absolute. 

(2) His conveyance of “all his right” was a conveyance of the 
entire certificate. Poe v. Brownrigg, 133. 

7. Money was given by the father either to his daughter-in-law or 
his son (her husband), with which to buy a homestead, the title to 
which should be taken in the wife’s name. The money, amounting 
to $2,000, was thus invested, leaving a balance of $500 due, for 
which the joint notg of husband and wife was given, and the deed 
was made to the wife. The husband was at the time in debt and 
improvident. He rendered the property for taxes in his wife’s 
name. The deed was made by the father of the wife. but the money 
furnished by the father of the husband. In a suit to recover the 
deferred payment for the land and to subject it to sale, judgment 


° » ’ . 
was rendered against the husband alone, and the mother of the hus- 


i 


.band beca:ne the purchaser with a full knowledge of all the facts. 


In a suit afterwards brought by the wife against her husband and 
the purchaser to set aside the sheriff's sale and to remove cloud, 


held, 
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DEED — continued. 





(1) As between the wife and husband and all parties having notice, 
the deed to the wife vested title in her as her separate property. 

(2) Such, under the circumstances of this case, was the legal 
effect of the deed whether the purchase money became by its gift 
the separate property of the husband or wife. 

(3) The effect of the deed depended on the intention of him or 
them who at the date of its execution had the right to control it. 
In arriving at that intention all contemporaneous circumstances and 
declarations are evidence of the most satisfactory character. 

(4) It would seem that the wife was not entitled to equitable relief 
without first discharging the deferred payment, evidenced by the 
joint note of herself and her husband. Baker v. Baker, 577. 

8. However full and ‘precise may be the description of a survey 
in a deed or field notes, still, to identify it on the ground, resort 
must be had to personal knowledge or other information or extrin- 
sic evidence. If by this knowledge, information or evidence, when 
applied to the description contained in a deed or field notes, the land 
can be found and identified on the ground with reasonable certainty, 
the description should not be held void for ambiguity. Douthit v. 
Robinson, 69. 

9. A deed to a railway company which recited that, ‘‘in consid- 
eration of the enhanced value to be given and is contemplated to 
arise to my lands and other property by the location and_ building 
of the Houston & T. C. Railway, and for the further consideration 
of one dollar,” and then proceeded to convey the right of way for 
the road over designated land, vested the right it purported to con- 
vey, notwithstanding fraudulent representations made outside the 
scope of his authority by the agent who received it. If the agent 
promise i the location of a depot as a part consideration for the deed, 
parol evidence would not, in a suit against the company, be admit- 
ied to prove it, aud tle vem iy O4 uae prantor \ i irainst tl 
agent and not against the company for the deceit practiced. R. R. 
Co. v. McKinney, 176. 


DEED OF TRUST. 


1. The wife, when joined by her husband, may, without consid- 
eration accruing to her own benefit, secure the debt of a third party 
by deed of trust on her separate property, if it be made and ac- 
knowledged in the manner prescribed by thestatute for the convey- 
ance of her separate estate. Hall v. Dotson, 520. 


DEFAULT. 








1. See opinion for facts stated.in motion and affidavits to set aside 
a judgment by default, which so far excused a failure to answer, 
that, if accompanied with a showing of a meritorious and valid de- 
fense, should have authorized the granting of the motion. H. & 
T. C. R. R. Co. v. Burke, 323. 
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DEPOSITIONS. See PRAcTICE IN District Court, 13. 














1. Whilst it is true that notice must be given in writing and be. 
fore trial of objections to a deposition, that an interrogatory had 
not been fully answered, a different rule prevails when the objec- 
tion is that the answer of the witness pertains to matters about 
which he had not been questioned; in the latter case the objection 
may be made orally onthe trial. Lindsay v. Jaffray, 6236. 

2. Notice of objections to the manner or form of taking deposi- 
tions is in time if given before both parties have announced ready 
for trial. Until then the trial of the suit has not, in contemplation 
of the statute, commenced. R.S., art. 2285. H. & 7. C. R. R. Co. 
v. Burke, 323. ; 

3. Notice of objections to the manner or form of taking deposi- 
tions is in time if given before both parties have announced ready 
for trial. Until then the trial of the suit has not, in contemplation 
of the statute, commenced. R. S., art. 2235. Id. 


DISAFFIRMANCE OF CONTRACT. See Mrvoriry. 1. 





DESCRIPTION. See Deep, 1, 5. 













1. However full and precise may be the description of a survey 
in a deed or field notes, still, to identify it on the ground, resort 
must be had to personal knowledge or other information or extrin- 
sic evidence. If by this knowledge, information or evidence, when 
applied to the description contained in a deed or field notes, the 
land can be found and identified on the ground with reasonable cer- 
tainty, the description should not be held void for ambiguity. 
Douthit v. Robinson, 69. 

2. See statement and opinion for a description of land contained 
in a deed deemed sufficient with the aid of extrinsic evidence deter- 
mining its locality, and the deed to which, when recorded, was held 
to operate as constructive notice to subsequent purchasers. Td. 


DISQUALIFICATION OF JUDGE. See JurRISDICTION, 6. 









1. The fact that a judge had at some former period been connected 
as counsel with matters in litigation before him, or that he had acted 
as attorney for a part owner of a survey of land in litigation in the 
cause, but who was not interested in the suit pending, does not dis- 
qualify him from sitting on the trial of the cause. Glasscock v. 
Hughes, 461. 


DISTINGUISHED. See CAsEs DISTINGUISHED. 





ERASURES. See MISTAKE, 1. 





EQUITABLE TITLE. See MortGaGs, 1. Trespass To Try TITLE. 7. 







1. Two grants of eleven leagues were made to the same party. 
There was no evidence that a testimonio ever issued on the grant 
first made, that possession was ever taken of it, that it was ever 
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EQUITABLE TITLE- continued. 
claimed by the grantee or by any one under him, or that he ever 
paid government dues on it. The land covered by the second grant 
was selected by the grantee, was always claimed by his vendees, and 
soon after the organization of the general land office, the agent of 
the grantee explained to the commissioner that the first grant was 
made through mistake, Held, 

(1) That the validity of the second grant never having been ques- 
tioned by individual act or official authority for a period of over 
thirty years, it could not be questioned by a party having no pre- 
existing equitable claim or interest. Hanrick v. Jackson, 17. 

2. The want of authority of the officer in extending a title which 
rendered it void must be shown by the law. or that he attempted to 
exercise his authority beyond the territory over which he had juris- 
diction, or something of like character, and not from proof of mere 
error of the officer in extending title to one not in fact legally en- 
titled, but who he believed was entitled to receive it. Jd. 


EQUITABLE INTEREST. 

i. An uncertain equitable interest in land is not subject to sale 
under execution. Such a sale would involve ruinous sacrifice to the 
debtor, without effecting the purpose of the law in satisfying the 
claims of ereditors. Edwards v. Norton, 405. 


EQUITY. See DEED, 3. SUPERIOR TITLE. SHERIFF’s SALE, 1, 2, 3, 4, 
5, 6. VENDOR AND VENDEE, 3, 4. 

1. When a vendor of land takes notes for the purchase money, 
and holds a vendor's lien as security, and afterwards indorses and 
assigns one of the notes and retains the others, and the land :s sold 
to pay the purchase money, the indorser and assignor is entitled to 
share in the proceeds of the sale equally with the holder of the note 
assigned, whether they be sufficient to fully satisfy the note as- 
signed or not, unless it clearly appear it was the intention that the 
assignee should be first paid. Salmon v. Downs, 243. 

2. A judgment creditor who, by reason of the unusual hour at 
which an execution sale is made and the inclemency of the weather, 
is prevented without laches on his part from being present to pro- 
tect his interest as a bidder against an insolvent judgment debtor, 
whereby, and because of few bidders being present, the property 
sold for less than its value and less than the judgment, is entitled 
in equity to have the sale set aside. Johnson v. Crawl, 571. 

3. At such sale the purchaser is so far a participant in the wrong 
done that he cannot object to the relief afforded by equity to the 
judgment creditor. Id. 

4. If the absence of the judgment creditor was the result of his 
own negligence, he would be without remedy. Id, 


ESTOPPEL. See CHARGE OF CouRT, 1, 
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EVIDENCE. See CHARGE OF CovuRT, 2. DECLARATIONS. MEXICAN 


GRANT. PRACTICE IN District Court, 17. Taxes, 1. WITNEss. 

1. A letter which formed the basis of a contract cannot, in a con- 
troversy involving the provisions of a contract, be regarded conclu- 
sive as toitsterms. Bennett v. Frary, 145, 

2. The inhibition contained in art, 2248, R. S., against a witness 
testifying “as to any transaction with, or statement by,” a deceased 
party, does not extend to convergations with a surviving partner of 
the deceased, though the testimony might result in establishing a 
contract with the firm, Jd, 

8. When a deceased contracting party was represented in con- 
summating the bargain by an agent who is capable of testifying, 
then the other contracting party, unless expressly excluded by 
statute, could be a witness. Jd. 

4. The declarations of a husband, introduced in a suit to which 


the wife is a party, to impeach a conveyance m: 


le by him to 
his wife, when made after the execution of the deed, cannot con- 
stitute such proof as to form the basis of a judgment, even though 
no objection be made at the time of their introduction in evidence. 
De Garea v. Galvan, 53. 

5. Unless the ground of objection to the admissibility of evidence 
be stated when the objection is made, its admission will constitute 
no cause for reversal, if the evidence would have been admissible 
under any contingency. Jd. 

6. The declarations of a commissioner, who acted as such in mak- 
ing partition of land, may, after his death, be given in evidence, in 
regard to the location on the ground of a line established by him in 
making such partition. @oleman v. Smith, 254. 

7. The admission in evidence of the record of proceedings in a 
former suit, in support of a plea of res judicata, is not affected by 
the fact th it there were additional parties plaintiff and defendant, 
and als lor property involved in the former suit, provided the 
parties to the suit pending were parties to the former suit, and there 
contested their rights to the property. Russell v. Farquhar, 355. 

8. In a suit for damages resulting from the loss by a common car-* 
rier of a family portrait, a member of the family was permitted to 
testify that he knew the value (stating it) of the painting from fam- 
ily tradition and from his deceased father. Aside from this, artists 
testified that the painting was worth that amount, though other 
witnesses swore to a less value. The court in the charge authorized 
the jury tu look to the original cost, etc., in determining value. 
Held, 

(1) That the error in permitting the hearsay evidence required a 
reversal of the judgment, exception being taken in time, 

(2) Whenever improper evidence has been admitted which may 
have influenced improperly a jury, the error requires a reversal of 


the judgment. H. & 7. C. R. R. Co. v. Burke, 323. 
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EVIDENCE — continued. 

9. A purchaser of the interest of a litigant, nendente lite, who in- 
tervened in the cause, objected to the reading in evidence of the 
deposition of him whose interest he claimed to have purchased, but 
who was still a party; claiming that no title passed by the sale. 
The depositions were irregular, but were offered by the adversary 
as proof of handwriting of the deponent. Held, that the objection 
was properly overruled. Edwards v. Norton, 403. 

10, The husband or wife is a competene witness in a svit in which ” 
they are joint parties, and in regard to a matter in which they 
have a joint interest. /d. 

11. When the homestead right is involved in a suit between the 
husband and wife, who are defendants, ana a third party who seeks 
to subject the property to the payment ot his debt, tiv husband is 
a competent witness, even though it pe the separate property of the 
wife. Cameron v. Fay, 58. 

1% The fact thar one claiming under an alleged ancient partition 
of :and nus paid taxes on the interest claimed by him, should be 
aamited in evidence as a circumstance tending to show the parti- 
tion. Glasscock v. Hughes, 461. 

18. When a suit is brought in a firm name, and the individuals 
composing that firm are stated in the petition, no necessity exists 
for proving who compose the firm, unless the partnership be denied 
under oath. Lindsay v. Jaffray, 626. 

14. The possession of acceptances by the plaintiff, drawn by de- 
fendant on him in favor of third parties, is sufficient to raise the 
presumption that he had paid them. Hays v. Samuels, 562. 

15. However full and precise may be the description of a survey 
in a deed or field notes, still, to identify it on the ground, resort 
must be had to personal knowledge or other information or extrin- 
sic evidence. If by this knowledge, information or evidence, when 
applied to the dese ription contained in a deed or field notes, the land 
can be found and identified on the ground with reasonable certainty, 
the description should not be held void for ambiguity. Douthit v. 
Robinson, 69. 

16. It is not competent to prove by a witness a clerical mistake, 
apparent on the face of field notes of a survey which are offered in 
evidence; if such a mistake really exists, the jury must determine 
its existence from an inspection of the paper. Coleman v. Smith, 
254. 

17. The declarations of a commissioner, who acted as such in 
making partition of land, may, after his death, be given in evidence, 
in regard to the location on the ground of a line established by him 
in making such partition. Id. 

18. The transcript of the record of case, containing what purports 
to be a copy of the depositions of a witness, is not admissible to 
prove that the witness was mistaken insaying that he never testi- 
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EVIDENCE — continued. 
fied in said cause. It could be shown only by the production of the 
depositions, proof of his handwriting thereto, or by some one who 
knew the facts. Id. 

19. Ina suit for damages resulting from the loss by a common 
carrier of a family portrait, a member of the family was permitted 
to testify that he knew the value (stating it) of the painting from 
family tradition and from his deceased father. Aside from this, ar- 
tists testified that the painting was worth that amount, though other 
witnesses swore to aless value. The court in the charge authorized 
the jury to look to the original cost, etc., in determining value. 
Held, 

(1) That the error in permitting the hearsay evidence required a 
reversal of the judgment, exception being taken jn time. 

(2) Whenever improper evidence has been admitted which may 
have influenced improperly a jury, the error requires a reversal of the 
judgment. H. & T.C. R. R. Co. v. Burke, 323. 

20. A witness may, while on the witness stand, refresh his recol- 
lection as to the value of specific articles by referring to a bill of 
particulars, known to him to be a copy of a correct memorandum 
of their value, made by himself. Id. 

21 The admission in evidence of the record of proceedings in a 
former suit, in support of a plea of res judicata, is not affected by 
the fact that there were additional parties plaintiff and defendant, 
and also other property involved in the former suit, provided the 
parties to the suit pending were parties to the former suit, and there 
contested their rights to the property. Russell v. Farquhar, 355. 

22. Though by the strict literal meaning of the words of the act 
of February 5, 1840 (Pasch. Dig., arts. 4710, 5023; also R. S., art. 
4339), no judgment or decree determining the right to land and par- 
titioning the same could be offered in evidence until duly recorded 
in the clerk’s office of the county court of the county in which such 
tract of land or part thereof may be, it was only+intended for the 
protection of bona side purchasers and creditors, being a regulation 
affecting conveyances, and has no application when such judgment 
is offered in evidence, without being recorded, in a second trial be- 
tween parties to the former suit in which it was rendered. Jd. 

23. A purchaser of the interest of a litigant, pendente lite, who 
intervened in the cause, objected to the reading in evidence of the 
deposition of him whose interest he claimed to have purchased, but 
who was still a party; claiming that no title passed by the sale. 
The depositions were irregular, but were offered by the adversary 
as proof of handwriting of the deponent. Held, that the objection 
was properly overruled. Edwards v. Norton, 405. 

24. See opinion for facts under which it was permitted to prove 





the former existence, lossand contents of a written instrument, and 
suggestions as to proper practice. Olive v. Bevil, 223. 
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EVIDENCE — continued. 





25. An ancient document, signed by the ancestor, is admissible 
against his heirs to show the specific interest conveyed in a deed 
made by him, when the evidence involves no contradiction of the 
language of the deed. Glasscock v. Hughes, 461. 

26. A deed proves itself as an ancient document only when it is 
thirty years old. Id. 

27. A parol partition of land is not within the statute of frauds, 
nor is possession under it necessary to its validity. When those 
who it is alleged made it are dead, when it is of ancient date, and 
from the lapse of time it is impossible to give evidence of the very 
making of the partition, all the conduct and acts of the parties, 
and every circumstance of acquiescence in such acts as are consist- 
ent only with the fact that a partition had been made, should be 
admitted in evidence. Glasscock v. Hughes, 461. 


EXECUTION SALE. See EQUITABLE INTEREST. LIEN, 1. MORTGAGE, 


1. TRIAL OF RIGHT OF PROPERTY, 1. 

1. The doctrine that the interest of the mortgagor in personal 
property may be levied on to satisfy the execution in favor of a 
third party, applies equally to property conveyed by deed of trust, 


entitled to possession at the time of levy and sale. If the security 
afforded by the prior lien is in danger of being destroyed by pro- 
ceedings under the levy, the remedy is an appeal by an original suit 
invoking the equitable powers of the court. The question of prior- 
ity of liens will not be determined in a proceeding for the trial of 
the right of property. Raysor v. Reid, 266. 

2. Property in the hands of a receiver, pending litigation, is not 
subject to levy and sale until after a final decree is rendered in the 
cause. A purchaser at a sale under an execution issued from the 
supreme cgurt, for costs, and levied upon such property, acquires 
no title while the property is in the hands of the receiver. Under 
any other rule, the whole fund might pass from the receiver before 
a final decree. Edwards v. Norton, 403. 

3. An uncertain equitable interest in land is not subject to sale 
under execution. Such a sale would involve ruinous sacrifice to 
the debtor, without effecting the purpose of the law in satisfying 
the claims of creditors. Id. 


SXECUTOR’S SALE. See JUDGMENT, 7. 


SXECUTORS AND ADMINISTRATORS. 








1. Where there is a total failure of title in the vendors, the vendee 
may, if the contract be executory and unfulfilled, refuse to per- 
{@#m it and reclaim any portion of the purchase money which he 
may have advanced. The same rule applies in an action against a 
co-executor, who, acting alone, has agreed to convey land to which 
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EXECUTORS AND ADMINISTRATORS — continued. 


the estate had no title, and who has received a portion of the pur- 
chase money; the will requesting the executors to act jointly in the 
settlement of the estate. House v. Kendall, 40. 

2. The fact that a co-executor, in such case, executed the contract 
to convey in the qualitied character of co-executor, does not relieve 
him from the personal obligation to refund money obtained with- 
out consideration; nor would his special plea under oath denying 
that the contract to convey bound him individually. require of the 
plaintiff a replication in order to admit evidence of the issue in- 
volved, when the petition alleged the facts on which the liability 
was claimed. Id. 

3. A suit by an administrator cannot be maintained in Texas, by 
virtue of letters of administration issued from the probate court of 
a sister state, upon a debt belonging to the estate of the decedent, 
where the title thereto has not been directly vested in the adminis- 
trator, as when it has been made payable to him, or judgment has 
been previously recovered in his name. Terrell v. Crane, 81. 

4, In 1845 an administrator applied for the sale of land of the 
estate, which was ordered to be sold by the probate judge, by an 
order entered by him in vacation. The sale was in vacation, by an 
order entered by the probate judge, decreed to be approved and con- 
firmed, and that the administrator make title to the purchaser. 
Held, that the decree was an utter nullity, which could not serve 
as a foundation upon which to build up title in the purchaser. 
Hunton v. Nichols, 217. 

5. An executor under an independent will is not a necessary 
party to asuit, in a controversy involving title between the heir 
and one who had discharged a judgment lien on the land, the judg- 
ment having been rendered against the executor, as such, and a de- 
fective sheriff's deed executed to the purchaser; the object of the 
suit being to subrogate the purchaser who had dischagged the lien to 
‘he lien of the original judgment. Jones v. Smith, 383. 


FACTOR. 


FAC 


1. At common law, the simple facts of possession and power of 
sale are not sufficient indicia of ownership in a factor to authorize 
a third person to take the property so held in pledge for the debt of 
the factor. This rule has not been changed in Texas by statute. If 
the protection of those who deal with factors requires the adoption 
of a different rule, as has been done in most of the states, it is the 
province of the legislature and not of the courts to effect the change. 
McCreary v. Gaines, 485. 

XT CASES. 

1. See opinion for facts stated in motion and affidavits to set aside 
a judgment by default, which so far excused a failure to answer, 
that, if accompanied with a showing of a meritorious and valid de- 
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FACT CASES — continued. 





fense, should have authorized the granting of the motion. H. & T. 
C.R. R. Co. v. Burke, 323. 

2. See opinion for facts in which it was held that a writ of error 
should be dismissed. Thompson v. Pine, 427. 

3. See case for facts, stated in an application to set aside a judg- 
ment by default, which were held insufficient to show such a valid, 
meritorious defense as to authorize the granting of the application. 
H. & T. C. R. R. Co. v. Burke, 323. 

4, See statement and opinion for a description of land contained 
ina deed deemed sufficient with the aid of extrinsic evidence de- 
termining its locality, and the deed to which, when recorded, was 
held to operate as constructive notice to subsequent purchasers. 
Douthit v. Robinson, 69. 

5. See opinion for facts held sufficient to sustain a verdict in favor 
of an agreed boundary line. Coleman v. Smith, 354. 

6. See opinion for facts under which it was permitted to prove the 
former existence, loss and contents of a written instrument, and 
suggestions as to proper practice. Olive v. Bevil, 423. 

7. See opinion for facts under which it was held that one elected 
mayor of Dallas had not resided in the city for twelve months pre- 
ceding his election, as required by the charter of that city. Seay v. 
Hunt, 545. 

8. See opinion for facts showing contributory negligence which 
precluded a recovery by a brakeman who was injured while en- 
gaged in coupling cars, while the fireman was acting as engineer in 
moving the train. JZ. & 7.C. R. R. Co. v. Myers, 110. 


FINAL JUDGMENT. 








1. In a suit to cancel deeds on account of fraud in their procure- 
ment, the judgment was for the plaintiff, directing a writ of resti- 
tution and execution for costs, but reciting that inasmuch as a new 
trial had been granted in regard to the issue raised by the pleadings 
as to the amount of the purchase money paid by the defendants, 
the judgment or decree cancelling the deeds should be held in abey- 
ance until that issue should be determined. Held, 

(1) There could be no final judgment from which an appeal or 
writ of error could be prosecuted, until all the issues as to all the 
parties had been finally adjudicated in the district court. 

(2) No order or decree which does not preclude further proceed- 
ings in the case in the court below can be regarded as final. 

(3) The defendants having prayed for a condemnation and sale of 
the land to satisfy their claim for purchase money, and that issue 
remaining undisposed of, the judgment was interlocutory, from 
which no appeal could be taken. 

(4) The cause should proceed in the district court as though no 
trial had occurred. 
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FINAL JUDGMENT — continued. 


(5) The district court should allow the case to be reinstated on its 
docket after notice. Linn v. Arambould, 611. 


FOREIGN ADMINISTRATOR. See EXeEcUTORS AND ADMINISTRA- 


TORS, 3. 


FORCED HEIRSHIP. 


1. In March, 1815, a man died leaving a will, and a wife surviv- 
ing him. By the terms of his will, his wife, who was constituted 
its sole executrix without bond, was given all his personal and real 
estate ‘“‘ for and during her natural life-time, to be applied as she 
may deem best to the support and maintenance of herself” and 
their children. The will further provided, that, in the event of the 
wife’s death, ‘‘such of the property as may be left” should be 
equally divided among the children, and declared it to be the pur- 
pose of the testator to make his wife ‘‘ the unrestrained controller” 
of his property. The husband died in possession of real estate, sev- 
eral installments of purchase money on a portion of which were 
yet due the government, and which had been purchased during cov- 
erture. Ina suit brought by the heirs of the deceased against one 
in possession claiming under an absolute conveyance from the sur- 
viving wife, held, 

(1) If the disposition of the testator’s property attempted by the 
will was violative of the statute of forced heirship, that fact could 
render it voidable only, and it could be attacked only by the parties, 
and inthe manner and time, prescribed by law in a direct proceed- 
ing had for that purpose. 

(2) An absolute conveyance of the property devised, made by the 
wife, vested title in the purchaser. , 

(3) The wife could, independent of the will, make a valid convey- 
ance of the community property, to discharge a bond made by the 
husband to convey title, and to satisfy claims of the government 
against it for unpaid purchase money. 

(4) The remedy upon such title bond was not barred by four years’ 
limitation from and after the period when patent could have issued 
from the state to the obligee in the bond. Orr v. O'Brien, 149. 


FRANCHISE. 


1. The word, franchise, as used in the act of 9th Anne, applies 
only to franchises of corporations; and the first section of the act 
of July 9, 1879, rerulating proceedings in quo warranto, being a re: 
enactment of the English statute, it must be considered as having 
been adopted with the construction given to that statute. The right 
to assess a public tax is not that character of franchise contem- 
plated by the statute. State v. Smith, 447. 


FRAUD. See JUDGMENT, 8. SHERIFF'S SALE, 6. 


1. Two grants of eleven leagues were made to the same party. 
There was no evidence that a testimonio ever issued on the grant 
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FRAUD — continued. 

first made, that possession was ever taken of it, that it was ever 
claimed by the grantee or by any one under him, or that he ever 
paid government dues on it. The land covered by the second grant 
was selected by the grantee, was always claimed by his vendees, 
and soon after the organization of the general land office, the agent 
of the grantee explained to the commissioner that the first grant 
was made through mistake. Held. 

(1) That the validity of the second grant never having been ques- 
tioned by individual act or official authority for a period of over 
thirty years, it could not be questioned by a party having no pre- 
existing equitable claim or interest. Hanrick v. Jackson, 17. 

2. A surviving husband acting as executor of his deceased wife’s 
will. under power to mortgage, sell and dispose of her estate for the 
benefit of her children, conveyed real estate thus inherited by the 
children for $20,000, making warranty deed, and two days after- 
wards received from the vendee ‘a deed reconveying the property to 
the executor by quit-claim deed for $20,000. No consideration 
passed for either deed: they were made to enable the executor to 
incumber the land for his individual use; and both were acknow!]- 
edged and filed for record on the day of their execution. These 
deeds were made just after the executor, who desired to borrow 
money from a third party, had been told that the loan could be ob- 
tained on real estate security. Five days after the reconveyance, 
the third party loaned money to the executor, receiving as security 
for the loan a mortgage on the land with a power of sale, under 
which the land was sold and the mortgagee became the purchaser. 
In a suit inyolving title between the mortgagee, the executor, and 
the heirs of the wife, represented by a special guardian, claiming 
title in them, and charging fraud, Held, 

(1) When evidence tending to charge a party with notice consists 
in part of written instruments of record in his chain of title, and in 
part of admitted or unquestioned facts, the question of notice be- 
comes one of law. 

(2) As matter of law, the mortgagee was chargeable with notice 
of the fraud perpetrated on the heirs. Gaston & Thomas v. Dash- 
iele, 508. 

3. A party having sold land, taking notes for the purchase money, 
sued to foreclose the vendor's lien, but before judgment transferred 
the notes to his children, who in turn transferred them to the at- 
torney bringing the suit to foreclose; and the attorney not caring to 
use his own name in the proceedings, prosecuted the cause to judg- 
ment in the name of the original plaintiff, without consulting him. 
The stay law being in force at the time, no process was sued out 
until the stay law had afterwards been declared unconstitutional, 
when, at the request of his predecessor, the clerk issued an order of 
sale without the knowledge of the owner of the judgment, under 
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FRAUD — continued. 


































which the land, worth five dollars per acre, was sold, through col- 
lusion with the sheriff and the original plaintiff in the cause, for 
twenty-one cents per acre, the purchaser buying ostensibly for him- 
self, but secretly for himself and the original plaintiff. In a suit 
by the real owner of the judgment to set aside the sale for fraud, 
and to recover the land from the purchaser as trustee, a judgment 
which in effect declares a trust in favor of the plaintiff, and en- 
forces it by’a recovery of the land, is erroneous. Hudson v. 
Morriss, 595. 

4, When one pays money in ignorance of circumstances with 
which the receiver is acquainted out does not disclose, and which, 
if disclosed, would have avoided the payment, the receiver acts 
fraudulently and the money may be recovered back. George v. 
Taylor, 97. 


5. From considerations of public policy, common carriers are made 


liable under the statute (R. S., art. 278), and under the decisions of 
the courts of Texas, as at common law, for all losses not occasioned 
by the act of God or the public enemy; and any exceptions or special 
contract seeking to vary that liability are invalid. Bat if the ship- 
per practices a fraud on the carrier by fraudulently concealing, 
either through his acts or omissions, the value of the article shipped, 
the carrier is discharged. H. & T. C. R. R. Co. v. Burke, 323. 

6. The following receipt: ‘‘ Received of James Henderson three 
hundred dollars, in part payment of a certain tract of land, being 
my own headright, lying on Rush creek in the cross timbers, this 
23d March, 1859.” (Signed) Israel Earles:” Held, 

(1) That it was a sufficient written memorandum of a contract for 
the sale of land, though in the form of a receipt. 

(2) To comply with the statute of frauds, the written memoran- 
dum of a contract for the sale of land should be so certain within 
itself, or by reference to other writings referred to, in regard to 
parties and subject matter, that specific performance may be en- 
forced without a resort to parol testimony. 

(3) Under such a receipt the consideration may be proved by parol. 

Fulton v. Robinson, 401. 
7. A gift from the husband to the wife, made at a time when the 
husband has alwindant property to satisfy the claims of creditors, is 
not void as to them; nor will such a settlement of property be 
affected by the subsequent inability of the husband, through mis- 
fortune, to satisfy the claims of former creditors. Morrison v. 
Clark, 437. 

8. A trust will not be declared in case of a fraudulent sale, if 
thereby the person who is made the beneficiary will in effect receive 
the benefit of the fraud at the expense of another who has been de- 
frauded by the transaction, and who is equally innocent as the party 
in whose favor the trust is sought to be declared. To do so would 
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FRAUD — continued, 
be discriminating between the actors in the fraud and a creditor 
seeking to appropriate its advantages. Where once a fraud has been 
conunitted, not only is the person who committed the fraud pre- 
cluded from deriving any benefit from it, but every innocent person 
is likewise, unless he has innocently acquired a subsequent right; for 





a third person, by seeking tv derive any benefit under such trans- 
action, or resulting therefrom, becomes particeps criminis, however 
innocent of the fraud in the beginning. Hudson v. Morriss, 595. 
9. A sheriff's sale, procured by fraud, will not be converted by a 
court of equity to the profit of any one, the remedy provided by law 


being to place the parties in statu quo by setting aside the sale. Id. 


FRAUDULENT ASSIGNMENT. 

1. An assignment which reserves an individual advantage toa 
member of the mercantile firm miking the assignment is invalid as 
to creditors; but an assignment which makes preferred creditors of 
a firm, one of whose members is also a member of the failing firm, 
is not rendered invalid for that cause. Welsh v. Britton, 118. 


FRAUDULENT CONCEALMENT. 
1. When one pays money in ignorance of circumstances with 
which the receiver is acquainted but does not disclose, and which, if 
disclosed, would have avoided the payment, the receiver acts fraud- 


~ 
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ulently and the money may be recovered back. George v. Taylor, 9 


FRAUDULENT CONVEYANCE. Ps 
1. No third party can question the validity of a conveyance from 
the husband to the wife, unless he was a creditor of the husband 
before the conveyance was made, or was a subsequent purchaser 
without notice. De Garca v. Galvan, 53. 


GARNISHMENT. See HOMESTEAD, 2, 3. 

1. The fact that a garnishee holds goods openly under a claim of 
title will not prevent the question of the good faith of his title and 
possession from being controverted in a contest over his answer as 
garnishee. The creditor In sucha case is not compelled to resort to 
attachment. Farrar v. Bates, 193. 

2. When the proceedings, including a judgment, are conducted 
as part of the suit against the original defendant, against whom 
judgment had already been rendered, the fact that the judgment 
was against the original defendant need not be proved. The court 
will take judicial notice of that fact. Id. 


GIFT. See FRAvD, 7. 


GRANT. See MEXICAN GRANT. 

1. The want of authority of the officer in extending a title which 
rendered it void must be shown by the law, or that he attempted to 
exercise his authority beyond the territory over which he had juris- 
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GRANT — continued. 
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diction, or something of like character, and not from proof of mere 
error of the officer in extending title to one not in fact legally en- 
titled, but who he believed was entitled to receive it. MHunrick v. 
Jackson, 17. 


ARANTY. See CONTRACT, 1. JUDGMENT, 7. LIMITATION, 1. 


MESTEAD. See WITNEssS, 2. 


i. When a homestead was sold by a creditor under a mortgage 
with a power to sell, the same having been executed in 1875, the 
creditor was not authorized to apply the overplus resulting from 
the sale, after liquidating his secured debt, to the extingu:shment 
of a further amount due him and unsecured. The mortgagee, 
having sold the homestead and become the purchaser thereof, was 
eitided to no benetit from his purchase until he had paid to the 
laor.gagors Whatever remained from proceeds of sale aiter satisfy- 
ing his secured debt. Hunter v. Wooldert, 433. 

2. Money due from an insurance company to the owners of a 
homestead, for loss sustained by fire in the destruction of tlie home 
bu.j ling, is not subject to garnishment by one who held an uunsatis- 
fied mecianic’s lien on the building before its destruction. Cam- 
ero V. Fay, 58. 

3. The insurance money on the homestead is not subject to the 


payment of debts of a general character. Id. 


HUSBAND AND WIFE. See COLONIAL GRANT, 4. Deep or Trust, 1. 


LIMITATIONS, 6. MARITAL RELATIONS, 1. SEPARATE PROPERTY. 
WILL, 1. WHITNESS. 

1. No third party can question the validity of a conveyance from 
the husband to the wife, unless he was a creditor of the husband 
before the conveyance was made, or was a subsequent purchaser 


without notice. De Gareca v. Galvan, 53. 


IMPEACHING WITNESS. See EvIDENCE, 17. 
IMPROVEMENTS. See PRE-EMPTOR, 1. 


INJ 


1. Taough the fact that a purchaser had full knowledge of the 
state of the title at the time of his purchase, and when he made his 
improvements, is not conclusive as to his good faith in purchasing 
and improving, a finding against him va the question of good faith 
will not be disturbed under such circumstances. S/iuliz v. Lem- 
pert, 273. 

UNCTION. See STATUTES CONSTRUED, 6. 

1. Proceedings at law will not be enjoined on the ground of want 
of jurisdiction in the court in which the proceedings are instituted. 

2. An injunction from the district court will not lie to restrain a 
justice of the peace from adjudicating causes arising under a statute, 
on the ground that the statute is violative of the constitution. 
Jones v. Stallsworth, 138. 
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INNOCENT PURCHASER. See Location, 3. 


INTEREST. See ConsTITUTIONAL Law, 3. Tax CoLuLecror, 1. 
1. The state cannot recover interest on taxes, payment of which 
has been deferred, unless the statute authorizes interest on such 
taxes. W. U. Telegraph Co. v. State, 314. 


2. County warrants issued on claims allowed by the county com- 





missioners’ court, which, under the statute, can be paid oily in the 
order of their registration according to their class, which are silent 
as to interest, and specify no time of payment, do not bear interest. 
No opinion is expressed as to the power of the county commissioners 
court to issue warrants which stipulate for interest ou their face. 
Ashe v. County of Harris, 49. 


INSURANCE. See MECHANIC'S LIEN, 


INTERVENOR. See CONTINUANCE, 1. JUDGMENT, 13. Parrics. PaRt- 
NERSHIP, 1. 

1. While an intervenor is not bound by a statement of facts not 
signed by her counsel, ora judgment on writ of error regarded as 
passing on her rights, yet where she adopts the allegations of the 
plaintiff and prays for the same remedies, the judgment aliccts alike 
both plaintiff and intervenor. Hvrdson v. Morriss, 595. 


INTER-STATE COMMERCE. See TAXATION, 2. 
INSPECTION OF PAPER. See MISTAKE, 2. 


INTERLINEATIONS. See MISTAKE. 

1. Interlineations and erasures found in the protocol of a grant, 
noted and referred to at the foot of each paper where they occur in 
the expe lientes of title above the signature of the officer who ex- 
tends title and of the subscribing witnesses, do not cast such sus- 
picion on the title a6 to authorize its exclusion asevidence. Jlanrick 
v. Jackson, 17. 


IRRIGATION. 

1. The right to use water for purposes of irrigation, when its use 
is not indispensable, but is resorted to for the purpose of increasing 
the products of the soil, must be subordinate to the right of a co- 
proprietor to supply his natural wants and those of his family, ten- 
ants and stock, by using the water for necessary and domestic 


purposes, Baker vy. Brown, 377. 


SUDGMENT. See COLLATERAL PROCEEDING. FINAL JUDGMENT. 
VENDOR'S LIEN, 23. 

1. A judgment was rendered in 1860 for a community debt against 

a surviving wife in her representative capacity, whose husband, 

dying in 1859, had by will appointed her his executrix. with a pro- 

vision that no other action should be had in the county court con- 

cerning his estate than the probate and registration of his will and 
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JUDGMENT — continued. 

the return of inventory of the estate. That judgment was affirmed 
on appeal by the supreme court. Those entitled to the estate were 
never cited to give bond under the provisions of the act of 1848 
(Hart. Dig., 1219), nor was a bond executed. Under that judgment 
execution was levied on community property, which was sold to 
satisfy it. In a suit by the heir against one claiming under the pur- 
chaser at that sale, held, 





(1) The judgment was valid and binding in so far as it affected 
the property in controversy, and the heir was bound thereby. 

(2) Her designation as executrix in the proceedings on which 
judgment was obtained was immaterial, since the pleadings dis- 
closed that the suit was against her in her representative capacity, 
and that such capacity was that of survivor. 

(3) The judgment being valid when rendered, the subsequent 
marriage of the widow would not have the effect of rendering the 
sale of the property made after her marriage, void, so as to subject 
it to attack in a collateral proceeding. Woodley v. Adams, 525. 

2. It is no valid objection to a judgment by consent, that the 
cause of action was so defectively stated as to have required a 
reversal had the judgment been rendered on a contest of rights be- 
tween the parties. The effect of such a judgment is a waiver of all 
errors except such as would involve the jurisdiction of the court. 
Lessing v. Cunningham, 231. 

3. It is manifest error to render judgment in an action of trespass 
to try title for land, a portion of which is not embraced in the de- 
scription given in the pleadings of the land in controversy. Throck- 
morton v. Davenport, 236. 

4. In a petition to enforce a builder's lien on fifty acres of land, it 
was described as that ‘‘surrounding and including the buildings.” 
Tn the bill of particulars filed, it was described as ** fifty acres front- 
ing on Leon creek, in a square shape ;” in the judgment enforcing 
a lien, it was described as ‘‘ fifty acres of land surrounding the same 
(the building), and having a front of one hundred yards on the east 
bank of Leon creek, and running back between parallel lines for 
quantity.” Held, 

(1) That the judgment was not responsive to the verdict. 

(2) The real issue between the builder and third parties claiming 
title to the land, who had been made defendants by him, being as 
to the existence of a lien as against them, and the verdict not being 
responsive to that issue, the judgment should be reversed on their 
appeal, though no personal judgment was rendered against them. 
Adams et al. v. Cook, 161. 

5. It is manifest error to render judgment in an action of trespass 
to try title for land, a portion of which is not embraced in the de- 
Rcription given in the pleadings of the land in controversy. Throck- 
morton v. Davenport, 236. 
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JUDGMENT — continued. 











6. In a suit against an incorporated company, citation may be 
served upon a local agent representing the company in the county 
in which such suit may be brought (R. 8., 1223). A petition alleged 
that a defendant incorporated company had an office ‘‘ for the trans- 
action of business as a common carrier in the city of Austin, Travis 
county, Texas, at which place the agent of said company is Robert 
S. Collins.” The suit was brought in Travis county. Held, that 
service of citation on Robert S. Collins was sufficient to hold the 
defendant to answer the petition, and that no judicial ascertain- 
ment of the agency was required to authorize a judgment by 
default. H. & T. C. R. R. Co. v. Burke, 323. 

7. A party having sold land, taking notes for the purchase money, 
sued to foreclose the vendor's lien, but before judgment transferred 
the notes to his children, who in turn transferred them to the attor- 
ney bringing the suit to foreclose; and the attorney not caring to use 
his own name in the proceedings, prosecuted the cause to judgment in 
the name of the original plaintiff, without consulting him. The stay 
law being in force at the time, no process was sued out until the 
stay law had afterwards been declared unconstitutional, when, at 
the request of his predecessor, the clerk issued an order of sale with- 
out the knowledge of the owner of the judgment, under which the 
land, worth five dollars per acre, was sold, through collusion with 
the sheriff and the original plaintiff in the cause, for twenty-one 
cents per acre, the purchaser buying ostensibly for himself, but se- 
cretly for himself and the original plaintiff. In a suit by the real 
owner of the judgment to set aside the sale for fraud, and to recover 
the land from the purchaser as trustee, a judgment which in effect 
declares a trust in favor of the plaintiff, and enforces it by a recov- 
ery of the land, is erroneous. Hudson v. Morriss, 595. 

8. When the holder of notes transfers them he is no longer charge- 
able with any duty in regard to them, and the transferee has the 
right to control the judgment that may be rendered on them; and 
at sheriff's sale under execution on the judgment, the transferee 
has the right to bid as would any indifferent person. The law will 
not charge a duty with its corresponding trust upon another to per- 
form those acts which may be done by the party to be benefited. Jd. 

9. The assignment of a judgment, or note in suit, does not impose 
any trust relation upon the assignor. The assignee is only entitled 
to the benefits which by law attach to a change of ownership; and 
pending suit the assignee has a right to use the assignor’s name to 
prosecute the claim to judgment and to direct its enforcement. Id. 

10. An assignor by assignment incurs an obligation to do no act 
inconsistent with his changed relation to the judgment assigned; 
and an assignee by virtue of his equitable interest has a right to 
control the collection of a judgment, and for that purpose to use 
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the name of the plaintiff, his assignor, and to receive the money 
when collected. Jd. : 

11. One having by assignment parted with his interest in a judg- 
ment is no longer a necessary or proper party to proceedings for the 
purpose of setting it aside, or for enjoining or obtaining other relief 
from it; and a party, or after his death his legal representatives, in 
whose name @judgment has been recovered for the benefit of 
another, cannot refuse to prosecute a suit to revive the judg- 
ment. Jd. 

12. While an intervenor is not bound by a statement of facts not 
signed by her counsel, or a judgment on writ of error regarded as 
passing on her rights, yet where she adopts the allegations of the 
plaintiff and prays for the same remedies, the judgment affects alike 
both plaintiff and intervenor. Td. 


JUDGMENT CREDITOR. See Equity, 2. 


JUI 


IGE. See DISQUALIFICATION OF JUDGE. 


JUDGMENT BY CONSENT. 


1. It is no valid objection to a judgment by consent, that the 
cause of action was so defectively stated as to have required a re- 
versal had the judgment been rendered on a contest of rights 
between the parties. The effect of sucha judgment is a waiver of 
all errors except such as would involve the jurisdiction of the court. 
Lessing v. Cunningham, 231. 


JUDICIAL DISCRETION. See PRActTICE IN SUPREME CouRT. 12. 


SETTING ASIDE NON-SUIT, 1. 


JUDICIAL, NOTICE. 





1, When the proceedings, including a judgment, are conducted as 
part of the suit against the original defendant, against whom judg- 
ment has already been rendered, the fact that the judgment was 
against the original defendant need not be proved. The court will 
take judicial notice of that fact. Farrar v. Bates & Co., 193 

2. The assignment of a judgment, or note in suit, does not impose 
any trust relation upon the assignor. The assignee is only entitled 
to the benefits which by law attach to a change of ownership; and 
pending suit the assignee has a right to use the assignor’s name to 
prosecute the claim to judgment and to direct its enforcement. 
Hudson v. Morriss, 595. 

3. An assignor by assignment incurs an obligation to do no act 
inconsistent with his changed relation to the judgment assigned; 
and an assignee by virtue of his equitable interest hasa right to con- 
trol the collection of a judgment, and for that purpose to use the 
name of the plaintiff, his assignor, and to receive the money when 
collected. Id, 
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JUDICIAL NOTICE — continued. 


4, One having by assignment parted with his interest in a judg- 
ment is no longer a necessary or proper party to proceedings for the 
purpose of setting it aside, or for enjoining or obtaining other relief 
from it; and a party, or after his death his legal representatives, in 
whose name a judgment has been recovered for the benefit of 
another, cannot refuse to prosecute a suit to revive the judzment. Jd. 

5. From the institution of suit to the final satisfaction of the 
judgment, the party who is beneficially interested is permitted to 
act in his own behalf to enforce his rights, though the proceedings 
may be in the name of another who appears to have the legal right; 
and, when necessary, the other party will be forced to allow the pro- 
ceedings to be preserved in the name of the original plaintiff. Jd. 

6. In such an action no judgment can be rendered enforcing a 
lien against parties defendant claiming an interest in the land, who 
were not parties to the building contract, and on whom no copy of 
the bill of particulars was served. . Adams v. Cook, 161. 

7. In a petition to enforce a builder’s lien on fifty acres of land, it 
was described as that ‘‘surrounding and including the buildings.” 
In the bill of particulars filed, it was described as * fifty acres frout- 
ing on Leon creek, in a square shape; in the judgment enforcinza 
lien, it was described as ** fifty acres of land surrounding the same 
(the building), and having a front of one hundred yards ou the east 
bank of Leon creek, and running back between parallel lines for 
quantity.” Held, 

(1) That the judgment was not responsive to the verdict. 


(2) The real issue between the builder and third parties claiming 
title to the land, who had been made defendants by him, bein. to 
the existence of alien as against them, and the verdict not ig 


responsive to that issue, the judgment should be reversed on (ieir 
appeal, though no personal judgment was rendered a ist 
them. Id. 

8. A judgment in trespass to try title, which authorizes a defend- 
ant who has been defeated in the action, but who has establis!ed 
making in good faith of permanent and valuable improvements, to 
designate at a future day the location of an undescribed portion of 
the land recovered, which he claimed in good faith, and which was 
not designated with certainty in his answer, is not warranted by the 
statute. Sellman v. Lee, 319. 


JURISDICTION. See Vor AND VOIDABLE. 


1. The finding of a court of general jurisdiction in regar] to the 


jurisdictional facts on which its judgment is based is con-lu-ive 
against all collateral attacks, except in cases where the recor | its 
s ] 


own proceedings disclosed their nullity by showing that juris.ction 
had never attached in the particular case. Brockenborouyh v. 
Melton, 493. 
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2. One who had resided elsewhere in Texas died in Galveston in 
1844, where it did not clearly appear that he had a fixed domicile. 
Administration was granted on his estate to his wife in Galveston 
county. She qualified, and filed a partial inventory, but nothing 
more was done either by herself or that court touching the succes- 
sion. Afterwards, in 1845, letters de bonis non were granted on the 
same estate to the brother of the deceased, in Bastrop county, where 
the decedent once lived and owned property. The jurisdiction of 
the court in Bastrop county was exercised on an application for let- 
ters, which recited the former grant of letters and that the admin- 
istratrix intended to resign. Under the letters last granted a full 
inventory showing a large estate was filed, and the est£!e adminis- 
tered. The validity of the Bastrop administration was attacked in 
a suit brought in 1878. Held, 

(1) That in a collateral attack the jurisdiction of the Bastrop court 
being invoked on a contemplated resignation and abandonment of 
the Galveston administration, it will be conclusively presumed that 
the contingency happened which would validate the grant of letters 
by the Bastrop court. 

(2) That presumption is strengthened by an acquiescence for thirty 
years in the proceedings of the Bastrop court by all parties having 
an interest; by the further fact that it did not appear clearly that the 
deceased had a fixed residence in Gilveston; by the fact that the in- 
ventory at Galveston was but a partial one, and by the fact that the 
widow, to whom letters in Galveston were granted, survived twenty- 
four years and made no complaint, though the administration was 
closed in Bastrop, and large interests sold under it. 

(3) The Bastrop administration was not void for want of juricdic- 
tion. Id. 


2 


3. An application to remove a cause from the state court to a 
federal court, under the act of Mirch 3, 1875, must be made at the 
first term, when the parties are all before the court, before or at the 
time when the cause could be first tried on its merits, and before 
the trial thereof. Meyer v. Schining, 430. 

4. The probate court had no jurisdiction over contests for the es- 
tate of a decedent between the administrator and one claiming it by 
virtue of a gift causa mortis; and the district court would acquire 
no jurisdiction by an appeal prosecuted by the administrator from 
a judgment rendered against him and in favor of the claimant. An 
appeal in such proceeding from the judgment of the district court 
was dismissed at the costs of the claimant, by whom the suit was 
improperly brought. Wadsworth v. Chick, 241. 

5. When the authority of a court is exercised by the rendition of 
judgment, and the judgment is satisfied, its authority is exhausted, 
and all proceedings afterwards had by it without notice to those 




















ot ee saree oe 














INDEX. 689 
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who acquired interests under it, are absolutely void. Lindsay v. 
Jaffray, 626. 

6. A distributee of an estate moved to remove the adininistration 
to the district court, on the ground that the county judge, being a 
creditor of the estate on two small claims amounting to $22.64, was 
disqualified. The motion being overruled, it was developed on ap- 
peal to the district court that the county judge had once been tem- 
porary administrator of the estate; that as such he had given bond 
for less than the appraised value of the estate, and had made no 
final settlement. Held, 

(1) The fact that no final settlement had been made by the county 
judge constituted such disqualifying interest as authorized the re- 
moval of the administration to the district court. 

(2) The question being jurisdictional in its character, is considered 
in the supreme court though not raised in the original motion. 

(3) The trial in the district court was de nove, and need not have 
been confined necessarily to the issues presented in the county 
court. Burks v. Bennett, 237. 

7. The probate court had no jurisdiction over contests for the es- 
tate of a decedent between the administrator and one claiming it by 
virtue of a gift causa mortis; and the district court would acquire 
no jurisdiction by an appeal prosecuted by the administrator from 
a judgment rendered against him and in favor of the claimant. An 
appeal in such proceeding from the judgment of the district court 
was dismissed at the costs of the claimant, by whom the suit was 
improperly brought. Wadsworth v. Chick, 241. 


LAND CERTIFICATE. See CeLoNIAL GRANT, 4. DEED, 5, 6. Lo- 


CATION AND SURVEY, 1. UNRECQMMENDED CERTIFICATE. 

1. A joint owner of a land certificate may locate separately the 
interest owned by him, so as not to create therein a tenancy in com- 
mon in it with those owning the other interests in the certificate. 
Glasscock v. Hughes, 461. 

2. A purchaser for value, from or under a patentee, is not charge- 
able with constructive notice of latent defects in the transfer of the 
certificate upon which the patent issued, when there is nothing upon 
the face of the patent which would put a prudent man on such in- 
quiry as would lead te notice of such defects. Wimberly v. Pabst, 587. 


LEASE. 


i. A clause in a lease by which the lessees agree “‘ te give peace- 
able possession ef the said shops, oxen, wagen, houses. mill and gin, 
in as good condition as when delivered to them; that is to say, in good 
running order, ordinary wear and tear excepted,” does not, in the 
absence of negligence, bind the lessee to rebuild in case of casual 
destruction of the property, by fire, or make them responsible in 
damages for the loss. Miller v. Morris, 412. 

VoL. LV —44 
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LEVY. See Lien, 1. Triat or RiGutr OF PROPERTY, 1. 

1. The doctrine that the interest of the mortgagor in personal 
property may be levied on to satisfy the execution in favor of a 
third party, applies equally to property conveyed by deed of trust, 
where the trustee or cestui que trust is neither in possession nor 
entitled to possession at the time of levy and sale. If the security 


afforded by the prior lien is in danger of being destroyed by pro- 


ceedings under the levy, the remedy is an appeal by an original suit 
invoking the equitable powers of the court. The question of prior- 
ity of liens will not be determined in a proceeding for the trial of 
the right of property. Raysor v. Reid, 266. 

2. Property in the hands of a receiver, pending litigation, is not 
subject to levy and sale until after a final decree is rendered in the 
cause. A purchaser at a sale under an execution issued from the 
supreme court, for costs, and levied upon such property, acquires 
no title while the property is in the hands of the receiver. Under 
any other rule, the whole fund might pass from the receiver before 
a final decree. Edwards v. Norton, 403. 

3. An uncertain equitable interest in land is not subject to sale 
under execution. Such a sale would involve ruinous sacrifice to 
the debtor, without effecting the purpose of the law in satisfying 
the claims of creditors. id. 


LIEN. See BuILDER’s LigN. MECHANIC'S LIEN. 

1. The doctrine that the interest of the mortgagor in personal 
property may be levied on to satisfy the execution in favor of a 
third party, applies equally to property conveyed by deed of trust 
where the trustee or cestui que trust is neither in possession nor 
entitled to possession at the time of levy and sale. If the security 
afforded by the prior lien is in danger of being destroyed by pro- 
ceedings under the levy, the remedy is an appeal by an original suit 
invoking the equitable powers of the court. The question of prior- 
ity of liens will not be determined in a proceeding for the trial of 
the right of property. Raysor v. Reid & Smith, 266. 


LIMITATION. 

1. One in possession under a deed conveyirg a designated portion 
of a survey by specific. metes and bounds cannot invoke for his pro- 
tection the three years’ statute of limitations, against the owner of 
an undivided interest in the same survey, under an older deed from 
the common vendor; the second purchaser having notice of the 
former deed. Saunders v. Silvey, 46. 

2. In March, 1845, a man died leaving a will, and a wife surviving 
him. By the terms of his will, his wife, who was constituted its 
sole executrix without bond, was given all his personal and real es- 
tate ‘‘ for and during her natural life-time, to be applied as she may 
deem best to the support and maintenance of herself” and their 
children. The will further provided, that, inthe event of the wife’s 
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LIMITATION — continued. 


death, ‘‘such of the property as may be left” should be equally 
divided among the children, and declared it to be the purpose of 
the testator to make his wife ‘‘the unrestrained controller” of his 
property. The husband died in possession of real estate, several 
installments of purchase money on a portion of which were yet due 
the government, and which had been purchased during coverture. 
In a suit brought by the heirs of the deceased against one in pvsses- 
sion claiming under an absolute conveyance from the surviving 
wife, held, 

(1) If the disposition of the testator’s property attempted by the 
will was violative of the statute of forced heirship, that fact could 
render it voidable only, and it could be attacked only by the parties, 
and in the manner and time, prescrived by law in a direct proceed- 
ing had for that purpose. 

(2) An absolute conveyance of the property devised, made by the 
wife, vested title in the purchaser. 

(3) The wife could, independent of the will, make a valid con- 
veyance of the community property, to discharge a bond made by 
the husband te convey title, and to satisfy claims of the govern- 
ment against it for unpaid purchase money. 

(4) The remedy upon such title bond was not barred by four years’ 
limitation from and after the period when patent could have issued 
from the state to the obligee in the bond. Orr v. O’Brien, 149. 

3. The eleventh (11th) section of the act of January 20, 1840, was 
intended to apply to illegal sales of the wife’s property, made by the 
husband during coverture, and to such sales only. Hunton v. 
Nichols, 217. 

4. In avoiding the statute of limitations, successive or cumulative 
disabilities cannot be regarded; minority cannot be tacked to cov- 
erture, and the saving of the statute is only to those to whom the 
right first accrues. Id. 

5. The absence of a defendant from the state, or the absence of 
any vendor through whom he claims, can, in trespass to try title, 
when he invokes the statute of limitation for his protection, have 
no effect upon his rights, if, during the period of absence, posses- 
sion was held by his tenant or agent. dd. 

6. The fact that the deed under which a defendant who invokes 
the five years’ statute of limitations claims does not convey a good 
title to the land, does not prevent it from being such a deed as he 
may avail himself of with the other incidents which the law pre- 
scribes as a defense, under the five years’ statute of limitations. Id. 

7. Exemption from suit given by the three years’ statute of 
limitations of February 5, 1841 (Pasch. Dig., art. 4622), is not lost by 
a temporary break in the possession subsequent to the completed 
term of adverse possession; and the exemption from suit given by 
that statute can be pleaded in defense by one in possession in privity 
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LIMITATION — continued. 
of estate, though with disconnected possession, with one who had 
such three years’ possession under the statute. Spojfford v. Ben- 
nett, 293. 

8. The above principle, announced by a special court in Erhard 
v. Hearne, 47 Tex., 470, reaffirmed. Jd. 

9. Whether the three years’ bar of limitation, under the act of 
February 5, 1841, extinguished the older title (if the junior title may 
be abandoned), so that the holder of the elder title, on regaining his 
possession, or in a contest with one not in privity with the junior 
title, would have his rights unaffected, guere. Id. 

10. Under the act of January 19, 1841 (Hart. Dig., art. 2021), the 
issuance of a patent, being authorized upon a cert Jicate found to 
be genuine and legal by the traveling board, but not recommended 
for patent because not obtained in strict accordance wit! law, such 
certificate was thereby validated; and possession of land for the 
period prescribed by law under a location of such certificate and 
survey is sufficient to support the defense of the statute of limita- 
tions. Id. 





11. The rights of a riparian proprietor to the use of the water 
may be restricted or lost by grant, or by prescription, under such 
adverse, continuous, uninterrupted user and occupation by another, 
as would, by analogy to the statute of limitations, bar the right of 
entry upon lands. Ten years’ user and occupation would in Texas 
be the period of prescription. Baker v. Brown, 377. 

12. Heirs claiming title to land under the ten years’ statute of 
limitations may tack their possession to that of the ancestor to com- 
plete the ten years’ occupancy required by the statute. Olive v. 
Bevii, 423. 

13. Article 4624, Pasch. Dig., was not affected by the provisions of 
art. 4621, so as io require that the ancestor should have had five 
years possession of land claimed by the heir under the ten years’ 
statute of limitations, in a case when it required the combined pos- 
session of the ancestor and heir to complete the bar. Jud. 

14. The rights of a riparian propietor to the use of the water may 
be restricted or lost by grant, or by prescription, under such ad- 
verse, continuous, uninterrupted user and occupation by another, 
as would, by analogy to the statute of limitations, bar the right of 
entry upon lands. Ten years’ user and occupation would in Texas 
be the period of prescription. Baker v. Brown, 377. 

15. The statute of limitations will ruv. in favor of the wife from 
the date of the maturity of a note executed by the husband and 
wife, and secured by mortgage on the wife’s separate estate, so as 
to defeat a foreclosure of the mortgage on proceedings against her, 
begun more than four years after the maturity of the note, not- 
withstanding the debt, as against the husband; may have been kept 
alive by proceedings in bankruptcy. Wofford v. Unger, 480. 
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LIMITATION — continued. 

16. The statute of limitations begins to run in favor of a surety 
or guarantor from the time he is liable to suit, and in favor of a 
mortgagor from the time the mortgagee’s right of action accrues. Id. 

LOCATION. . 

1, A judgment of the district court, affirmed on appeal by the 
supreme court in 1848, in a proceeding by the legal representatives 
of a colonial empresario, against the president of the republic of 
Texas and commissioner of the general land office, divesting out of 
the state all title to a tract of land in Austin’s colony and vesting it 
in the estate of the empresario, constituted the land * titled” land 
within the meaning of the act of February 5, 1850, to prevent loca- 
tions in the colonies of Austin, DeWitt and DeLeon, without refer- 
ence to the formality of the issuance of patent. Bryan v. Crump, 1. 

2. The location on land thus titled, after February 5, 1850, and 
the issuance of patent on such location, were null and void, nor 
could such patent and the mesne conveyances thereunder constitute 
color of title from and under the sovereignty of the soil. Jd. 

3. One cannot acquire title by purchase to land thus claimed 
under patent issued in violation of law, as an innocent purchaser. 
As a purchaser, he is chargeable with notice of the recitals in the 
deed and patent under which he claims, and these would inform 
him that the land was located and patented after February 5, 1850, 
in a colony where locations after that date were prohibited. Id. 

LOCATION AND SURVEY. 

1. A joint owner of a land certificate may locate separately the 
interest owned by him, so as not to create therein a tenancy in 
common in it with those owning the other interests in the certifi- 
cate. Glasscock v. Hughes, 461. 


MANDAMUS. See PaRTIEs, 3. 

1. It is well established that mandamus is the remedy to restore 
one to an office from which he has been illegally ousted, or to place 
him in possession of one illegally detained, and to cause delivery of 
its papers, books and archives. Nelson v. Edwards, 389. 


MARITAL RELATIONS. See CoLoniaL Grant, 4. HUSBAND AND 
WIFE. 

1. The statute of limitations will run in favor of the wife from 
the date of the maturity of a note executed by the husband and 
wife, and secured by mortgage on the wife’s separate estate, so as 
to defeat a foreclosure of the mortgage on proceedings against her 
begun more than four years after the maturity of the note, notwith- 
standing the debt, as against the husband, may have been kept 
alive by proceedings in bankruptcy. Wofford v. Unger, 480. 


MARRIED WOMAN. See CoLONIAL GRANT, 4. HUSBAND AND WIPE. 
SEPARATE PROPERTY. TRUST DEED. 
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MEASURE OF DAMAGES. See Damaags, 18. 
1. It is error to permit a witness to give his opinion as to the 
measure of damages, that being matterof law. H. & 7. C. R. R. 
Co. v. Burke, 323. 


MECHANIC'S LIEN. 


1. Money due from an insurance company to the owners of a 





homestead, for loss sustained by fire in the destruction of the home 
building, is not subject to garnishment by one who held an unsat- 
isfied mechanic's lien on the building before its destruction. Cam- 
eron v. Fay, 58. 

2. The insurance money on the homestead is not subject to the 
payment of debts of a general character. Id. 


MERGER. See DEED, 5. 


MEXICAN GRANT. 
1. Whether an officer authorized to extend title to lands in Texas 
prior to the revolution of 1836, set forth in the title the authority 
given him by the governor to extend the title, and that a conces- 
sion had been granted, the presumption will be indulged that he 
acted in conformity with law and not in violation of it. Hanrick 

v. Jackson, 17. 

2. An authentic copy of the testimonio of a concession, given to 
the interested party, and incorporated in the papers constituting 
the grant, would, where there was one concession to three parties 
for land to each, be as effectual as the original testimonio, Id. 

8. Interlineations and erasures found in the protocol of a grant, 
noted and referred to at the foot of each paper where they occur in 
the expedientes of title above the signature of the officer who ex- 
tends title and of the subscribing witnesses, do not cast such suspi- 
cion on the title as to authorize its exclusion as evidence. Id. 

4. When it appears from all the papers constituting an eapedi- 
entes of title that the grant was intended for one party, and the 
name of another party appears in the granting clause, the name in 
the granting clause will be regarded as having been inserted through 
mistake, and this, though the erasures and interlineations in other 
portions of the grant may show that the grant was originally begun 
and intended for him whose name remained in the granting clause. 
Id. 

5. Two grants of eleven leagues were made to the same party. 
There was no evidence that a testimonio ever issued on the grant 

first made, that possession was ever taken of it, that it was ever 
claimed by the grantee or by any one under him, or that he ever 
paid government dues on it. The land covered by the second grant 

ras selected by the grantee, was always claimed by his vendees, 
and soon after the organization of the general land office, the agent 
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MEXICAN GRANT — continued. 
of the grantee explained to the commissioner that the first grant 
was made through mistake. Held, 

(1) That the validity of the second grant never having been ques- 
tioned by individual act or official authority for a period of over 
thirty years, it could not be questioned by a party having no pre- 
existing equitable claim or interest. 

6. The want of authority of the officer in extending a title which 
rendered it void must be shown by the law, or that he attempted to 
exercise his authority beyond the territory over which he had juris- 
diction, or something of like character, and not from proof of mere 
error of the officer in extending title to one not in fact legally en- 
titled, but who he believed was entitled to receive it. Jd. 


MINORITY. 

1. In order to maintain a suit for the recovery of land conveyed 
by the plaintiff during his minority, he must tender back the con- 
sideration received. Bingham v. Barley, 281. 

2. One who, after arriving at the age of twenty-one years, would 
avoid his deed to land made during minority, must do so within a 
reasonable time. Id. 

3. His silence or acquiescence beyond a reasonable time will con- 
clude his right to disaffirm his deed. Id. 

4, What is a reasonable time is such a period as, in view of all 
the attending facts, would rebut any presumption of an intended 
disaffirmance. The length of time, though less than the period of 
limitation for the recovery of lands, may as effectually prove his 
affirmance or ratification, in connection with the circumstances of 
the case, as his express acts or declarations to that effect. Id. 


MISJOINDER OF PARTIES. 

1. After partition made of land, the various parties owning in 
severalty the subdivisions sued as joint owners for the recovery 
of the original survey. To cure the misjoinder they filed an agree- 
ment made with the defendants, to the effect ‘that the plaintiffs 
are properly joined in the original petition; that the cause may 
proceed, and the rights of all the parties be determined in one suit, 
thus preventing multiplicity of litigation.” Subsequently, pur- 
chasers pendente lite from the original defendants were, on motion, 
made sole defendants. Held, 

(1) The objection sought to be cured by the agreement did not go 
to the foundation of the action, but to the manner of bringing it. 

(2) It was binding on the parties to it. 

(3) It was binding on purchasers pendente lite, who cannot ignore 
the agreements on file of those from whom they purchased. Punch- 

ard v. Delk, 304. 
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MISTAKE. See EvIpENcE, 18. MEXICAN GRANT. 
1, When it appears from all the papers constituting an expedientes 
of title that the grant was intended for one party, and the name of 
another party appears in the granting clause, the name in the grant- 
ing clause will be regarded as having been inserted through mis- 
take, and this, though the erasures and interlineations in other 
portions of the grant may show that the grant was originally begun 
and intended for him whose name remained in the granting clause. 
Hanrick v. Jackson, 17. 

2. It is not competent to prove by a witness a clerical mistake, 
apparent on the face of field notes of a survey which are offered in 
evidence; if such a mistake really exists, the jury must determine 
its existence from an inspection of the paper. Coleman v. Smith, 
254. 

3. £ee latter portion of opinion for facts under which it was held 
that an order of sale by the probate court describing land as situated 
in one county, when in fact it was in another, was so corrected by 
other portions of the order and inventory as to render the mistake 
evident, and make proper (there being no other objections) the order 
of confirmation. Lindsay v. Jaffray, 626. 

MORTGAGE. See LIEN, 1. TRIAL OF RIGHT OF PROPERTY, 1. 

1. A mortgazor being unable to pay in full the debt, in order to 
save expenses of foreclosure, conveyed the land to the mortgagee in 
good faith, and fora fair price, though for less than the debt se- 
cured, and received the surrender of the note, mortgage and the 
remainder of his indebtedness. After the date of the mortgage, and 
before the conveyance to the mortgagee, a purchaser bought the 
land at execution sale under a judgment rendered after the date of 
the mortgage. The mortgagor had actual notice of this purchase 
and sheriff's deed, and the mortgagee, before receiving the final 
conveyance, had constructive notice of the sheriff's deed from the 
record thereof. In asuit brought by the purchaser at sheriff's sale 
to recover the land from the mortgagee, held, 

(1) As against the mortgagee, the purchaser at execution sale held 
the superior title and right of possession, but he held it subject to 
whatever equitable rights the mortgagee still retained, as such. 

(2) The mortgage was not merged in the deed. 

(3) The rights of the mortgagee were not extinguished and lost 
by his receiving, under the circumstances, the deed in settlement. 

(4) To prevent injustice, equity will keep alive a debt, mortgage 
or judgment, although in law it may have been satisfied, and the 
parties so intended. 

(5) When the mortgagee acquires the equity of redemption, in 
whatever way, and, whatever he does with his mortgage, he will be 
regarded as holding the legal and equitable title separately, if his 

interest requires this severance. The law will presume the inten- 
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MORTGAGE — continued. 


tion to be in accordance with his real interest, whatever he may at 
the time have seemed to intend. 

(6} The mortgagee was entitled in equity to relief, notwithstand- 
ing his constructive notice of the sheriff's deed. 

(7) In equity the mortgage remained in force for the protection of 
the mortgagee, except in so far as it may have been satisfied by 
other security than the land. Silliman v. Gammage, 365. 

2. Ina mortgage with a power to sell, the power to make title, 
though not expressed, will be inferred as a necessary incident. 
Hunter v. Wooldert, 433. 

3. When a homestead was sold by a creditor under a mortgage 
with a power to sell, the same having been executed in 1875, the 
creditor was not authorized to apply the overplus resulting from the 
sale, after liquidating his secured debt, to the extinguishment of a 
further amount due him and unsecured. The mortgagee having 
sold the homestead and become the purchaser thereof, was entitled 
to no benefit from his purchase until he had paid to the mortgagors 
whatever remained from proceeds of sale after satisfying his secured 


debt. Id. 


MOTION TO SET ASIDE DEFAULT. See DEFAULT, 1. 
MUNICIPAL OFFICER. 


1. The mayor of the city of Dallas must have resided in that city 
twelve months before his election, to render him eligible to that 
office. Seay v. Hunt, 545, 

2. See opinion for facts under which it was held that one elected 
mayor of Dallas had not resided in the city for twelve months pre- 
ceding his election, as required by the charter of that city. Id. 


NECESSARY PARTIES. See PARTIEs, 9. 


1. An executor under an independent will is not anecessary party 
to a suit, ina controversy involving title between the heir and one 
who had discharged a judgment lien on the land, the judgment 
having been rendered against the executor, as such, and a defective 
sheriff's deed executed to the purchaser; the object of the suit be- 
ing to subrogate the purchaser who had discharged the lien to the 
lien of the original judgment. Jones v. Smith, 283. 


NEGLIGENCE. 


1. A passenger on a railway train, who, instead of occupying a 
coach provided for passengers, remains, without necessity therefor, 
in the baggage car, knowing the fact that he is in more danger 
there than in a passenger coach, and thus remaining, receives in- 
jury in the wreck of the train, which he would have avoided had 
he remained in the passenger coach, is guilty of contributory negli- 
gence, and cannot recover on account of injuries received under 
such circumstances. H. & T. C. R. R. Co, v. Clemmons, 88. 
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INDEX. 
NON-SUIT. See Serrina AsmpE Non-sult, 1. 


NOTICE. See ADMINISTRATOR’S SALE, 2. Location, 8. PROBATE 
MATTERS, 2. PURCHASER IN GOOD FalITH, 1, 2. STATUTE OF LIMIT- 
ATIONS, 1. 

1. A purchaser is charged with notice of all facts recited in the 
deed through which he claims title. Renick v. Dawson, 102. 





2. When the recitations in a patent to land show that one of the 
mesne conveyances of the certificate on which the patent is issued 
was made by a bankrupt to his assignee in bankruptcy, the patentee 
acquires by virtue of his patent only such estate as the bankrupt 
could convey. A purchaser of property at a bankrupt sale takes 
the property subject to all the equities with which it was chargeale 
in the hands of the bankrupt. Id. 

3. Property conveyed to the wife during coverture, and limited by 


ee ee ee rene 


the terms of the deed to her sole and separate use, becomes the sep- 


a 


arate property of the wife, and this whether the consideration 


paid for its acquisition was with separate or community funds. In 


es 


such case the intention to make such property the separate property 
: of the wife is apparent on the face of the deed, charging 


all who 
have knowledge of its existence with notice. Morrison v. Clark, 487. 

4, A surviving husband acting as executor of his deceased wife's 
will, under power to mortgage, sell and dispose of her estate for the 
benefit of her children, conveyed real estate thus inherited by the 


children for $20,000, making warranty deed, and two days after- 
wards received from the vendee a deed reconveying the property to 
the executor by quit-claim deed for $20,000. No consideration 
passed for either deed; they were made to enable the executor to in- 
cumber the land for his individual use; and both were acknowl- 
edged and filed for record on the day of their execution. These 
deeds were made just after the executor, who desired to borrow 
money from a third party, had been told that the loan could be ob- 
tained on real estate security. Five days after the reconveyance, 
the third party loaned money to the executor, receiving as security 
for the loan, a mortgage on the land with a power of sale, under 
which the land was sold and the mortgagee became the purchaser. 
Ina suit involving title between the mortgagee, the executor, and 
the heirs of the wife, represented by a special guardian, claiming 
title in them, and charging fraud, held, 

(1) When evidence tending to charge a party with notice consists 
in part of written instruments of record in his claim of title, and in 
part of admitted or unquestioned facts, the question of notice be- 
comes one of law. 

2) As matter of law, the mortgagee was chargeable with notice 
of the fraud perpetrated on the heirs. Gaston et al. v. Dashiell, 508. 


NOTES. See JUDGMENT, 9. 
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OCCUPATION TAX. 

1. Though telegraphic companies may be subject to congressional 
regulation, they are also subject to pay occupation taxes to the 
state; at least until congress otherwise provide. W. U. Tel. Co. v. 
The State, 314. 

2. An occupation tax imposed on a telegraph company, which 
graduates the tax according to the business done, regardless of a 
distinction between business done wholly within the state and busi- 
ness done in part without the state, is free from the objection that 
it regulates or obstructs inter-state commerce. Id. 

OFFICE. See AcTIon, 4. 
1, There is no such office as that of assessor and collector of rail- 
road subsidy tax for the town of Waxahachie. State v. Smith, 447. 


' 


OFFICIAL BOND. See Action, 1, 2. 


ORDER OF SALE. 

1. See latter portion of opinion for facts under which it was held 
that an order of sale by the probate court describing land as situated 
in one county, when in fact it was in another, was so corrected by 
other portions of the order and inventory as to render the mistake 
evident, and make proper (there being no other objections) the order 
of confirmation. Lindsay v. Jaffray, 626. 


ORDINANCE. See PAROL EVIDENCE. 

1. The ordinances passed by the constitutional convention which 
prepared the constitution of 1876, dividing the state into judicial 
districts and fixing the time of holding courts, were not designed 
to take effect for any other purposes than those connected with the 
election, until the ratification of the constitution had been officially 
ascertained and made known by the governor’s proclamation; and 
it was not the design to interfere with the courts or with the times 
of holding courts under existing laws until the new constitution 
actually took effect. Watson v. Miller, 289. 


PAROL EVIDENCE. 

1. When there is no ambiguity in the language of a city ordi- 
nance, parol evidence will not be heard as to representations made 
prior to its passage, or as to the actual intention or understanding 
of those by whom it was passed, there being no question of fraud 
or mistake involved. State v. Paris R. R. Co., 76. 


PARTIES. See NECESSARY PARTIES, 1. 

1. In a suit to recover a personal judgment for the construction 
of a house, and to enforce the builder’s lien on the interest of the 
party in the land for whom it was constructed, it is proper to join 
as a defendant in the same suit any other party claiming an interest 

in the land, so as to adjust in one action the liens and equities of a!l 
parties. Adams et al. v. Cook, 161. 
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PARTIES — continued. 
2. In such an action no judgment can be rendered enforcing a 
lien against parties defendant claiming an interest in the land, who 
were not parties to the building contract, and on whom no copy of 

the bill of particulars was served. Id. 

3. In a suit by one claiming pre-emption rights, brought against 
the county surveyor to compel by mandamus a survey, and against 
parties in possession to recover the land, the plaintiff may dismiss 
as to the surveyor, and prosecute the suit to try title against the 
parties in possession. Throckmorton v. Davenport, 236. 

4. Parties interested in the subject matter in litigation, but who 
were not made parties in the suit, joined with the parties to the suit 
in a written agreement under the statute to arbitrate. and the dis- 
trict court affirming, on motion, the award rendered, adjudicated 
their respective interests. Held, that having become, without ob- 
jection, parties to the agreement to arbitrate, they were afterwards 
properly regarded as parties to the suit. Shultz v. Lempert, 273. 

5. A surviving partner being legally entitled to collect debts due 
the partnership, the executor of a deceased partner has no right to 
intervene in a suit brought by the survivor to collect a debt, when 
the only object of the intervention is to join in the recovery. Wat- 
son v. Miller, 289. 

6. After partition made of land, the various parties owning in 
severalty the subdivisions sued as joint owners for the recovery of 
the original survey. To cure the misjoinder they filed an agree- 
ment made with the defendants, to the effect *‘ that the plaintiffs 
are properly joined in the original petition; that the cause may pro- 
ceed, and the right of all the parties be determined in one suit, thus 
preventing multiplicity of litigation.” Subsequently, purchasers 
pendente lite from the original defendants were, on motion, made 
sole defendants. Held, 

(1) The objection sought to be cured by the agreement did not go 
to the foundation of the action, but to the manner of bringing it. 

2) It was binding on the parties to it. 

(3) It was binding on purchasers pendente lite, who cannot ignore 
the agreements on file of those from whom they purchased. Puneh- 
ard v. Delk, 304. 

7. If the suit be between the vendee of the purchaser at such sher- 
iff's sale and the heir, the purchaser who has executed a deed with 
warranty may properly intervene and have his rights adjudicated. 
Jones v. Smith, 383. 

8. From the institution of suit to the final satisfaction of the 
judgment, the party who is beneficially interested is permitted to 
act in his own behalf to enforce his rights, though the proceedings 
may be in the name of another who appears to have the legal right; 

and, when necessary, the other party will be forced to allow the 
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PARTIES — continued. 
proceedings to be preserved in the name of the original plaintiff. 
Hudson v. Morvriss, 595. 

9. One having by assignment parted with his interest in a judg- 
ment is no longer a necessary or proper party to proceedings for the 
purpose of setting it aside, er for enjoining or obtaining other 
relief from it; and a party, or after his death his legal representa- 
tives, in whose name a judgment has been recovered for the benefit 
of another, cannot refuse to prosecute a suit to revive the judg- 
ment. Id, 

PARTITION. 

1. The declarations of a commissioner, who acted as such in mak- 

ing partition of Jand, may, after his death, be given in evidence, in 


regard to the location on the ground of a line established by him in 
making such partition. Coleman v. Smith, 254. 

2. See opinion for acts and conduct of parties held properly ad- 
missible in evidence to establish a parol partition of land. Glass- 
cock v. Hughes, 461. 

3. A parol partition of land is not within the statute of frauds, 
nor is possession under it necessary to its validity. When those 
who it is alleged made it are dead, when it is of ancient date, and 
from the lapse of time it is impossible to give evidence of the very 
making of the partition, all the conduct and acts of the partigs, 
and every circumstance of acquiescence in such acts as are consist- 
ent only with the fact that a partition had been made, should be 
admitted in evidence. Id. 

4, The fact that one claiming under an alleged ancient partition of 
land has paid taxes on the interest claimed by him, should be admitted 
in evidence as a circumstance tending to show the partition. Jd. 

5. Though, in a suit for partition, all who have an interest should 
be made parties, it is not necessary that the petition should aver the 
extent of each defendant’s interest; it is sufficient to allege that they 
are co-tenants of the whole tract of land, leaving it for the defend- 
ants to show their respective interests, if they desire partition 
among themselves. Id. 

6. See opinion for acts and conduct of parties held properly ad- 
missible in evidence to establish a parol partition of land. IZd. 


PARTNERSHIP. 

1. A surviving partner being legally entitled to collect debts due 
the partnership, the executor of a deceased partner has no right to in- 
tervene in a suit brought by the survivor to collect a debt, when the 
only object of the intervention is to join in the recovery. Watson 
v. Miller, 289. 

2. When a suit is brought in a firm name, and the individuals 
composing that firm are stated in the petition, no necessity exists 
for proving who compose the firm, unless the partnership be denied 
under oath. Lindsay v. Jaffray, 626. 
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INDEX. 


PETERS’ COLONY. 


1. The rule deducible from former decisions by which it is deter- 
mined whether a grant of land issued to a colonist was separate or 
community property, is as follows: 

(1) If the surviving husband received the grant by reason of such 
emigration, settlement and residence on his own part as would 
under the law entitle him to it independent of his status as a mar- 
ried man at the date of his wife’s death, it was his separate property. 

(2) If the increased quantity of land over that to which a single 
man not the head of a family was entitled, was given to the surviv- 
ing husband by reason of the fact that at the date of the death of 
the wife he was then a married man, then it was community prop- 
erty, and the half interest of the wife subject to the debts of the 
community would descend to her children. Hodge v. Donald, 344. 

2. As between the government and the colonial settlers in Peters’ 
colony, who, having emigrated and settled with their wives as colo- 
nists, and who at the passage of the act of January 21, 1850, sur- 
vived them, that act cannot be regarded as an act of sovereign grace 
and bounty to the husband without regard to pre-existing obliga- 
tions on the part of the government. That act was not intended to 
give land to which they had no claim, but to secure them in that to 
which as colonists they were entitled. Id. 

3. This case distinguished from Causici v. La Coste, 20 Tex., 
269. Id. 

4. See statement of case and opinion for facts under which it was 
held that title to six hundred and forty acres of land in Peters’ 
colony secured to a colonist (who, with his wife, had settled 
therein), by the act of January 21, 1850 (Pasch. Dig., art. 828), the 
wife having died prior to the passage of said act, and the certificate 
on which the title was based issuing after the passage of the act, 
was community, and not separate property. Id. 


PLEADING. 


1. A petition filed in a suit to recover damages for a refusal to 
record at legal rates an instrument required by law to be recorded, 
which fails to state either that the defendant was clerk of some par- 
ticular court, and who, as such clerk, was authorized and required 
to record such instrument, or that he was authorized and required to 
record it, is bad on general demurrer. An allegation that the de- 
fendant was, at the time the instrument was tendered for record, 
clerk of court, is not sufficient. George v. Vaughan, 129. 

2. See statement and opinion for a petition in a suit against a 
railway company for damages, on account of alleged fraudulent 
representations by its agent, which was held bad ondemurrer. H. 
& T. C. R. R. Co. v. McKinney, 176. 

3. The fact that the plaintiff represents herself in her petition filed 
in trespass to try title, as the sole surviving heir of the original grantee, 
will not defeat a recovery as against a trespasser or wrongdoer in a 
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PLEADING — continued. 


case where the evidence reveals the existence of other heirs not 
made parties. Pilcher v. Kirk, 208. 

4. This case distinguished from those in which it is held, that, 
when the plaintiff specially pleads his title, he can only recover upon 
the title as pleaded. Id. 

5. An answer in trespass to try title which asserts defendant’s 
claim to an undesignated portion of the land sued for, is bad for 
vagueness and uncertainty. Under such an answer, if the defend- 
ant should be defeated in the action, and he should sustain his de- 
fense of permanent and valuable improvements made in good faith 
on the land sued for, no decree could be entered in accordance with 
the statute. Sellman v. Lee, 319. 

6. Though, in a suit for partition, all who have an interest should 
be made parties, it is not necessary that the petition should aver the 
extent of each defendant's interest; it is sufficient to allege that they 
are co-tenants of the whole tract of land, leaving it for the defend- 
ants to show their respective interests, if they desire partition among 
themselves. Glasscock v. Hughes, 461. 

7. A defendant pleaded, in a suit to cancel a trust deed, title in 
himself under a trust sale and asking affirmative relief, to which 
the plaintiff pleaded not guilty, after taking a non-suit in the origi- 
nal action: Held, 

(1) The original plaintiff, under his plea of not guilty to the cross- 
bill, could show that the trust sale was made to enforce, after tender 
of the money legally due, a usurious contract without specially 
pleading usury. Watson v. Aiken, 536. 

8. See statement of case for plea, in the nature of a plea of res 
adjudicata, held good on general demurrer. Seay v. Hunt, 545. 

9. An account between merchant and merchant attached to a pe- 
tition, and referred to as an exhibit by appropriate allegations, 
regarding the sale and delivery of goods, which contained the fol- 
lowing item, ‘‘ 1878, August 30. To merchandise, $114.50,” is suf- 
ficiently certain and in compliance with arts. 4611 and 4612, Pasch. 
Dig. Hays v. Samuels, 560. 

10. This case distinguished from Love v. Doak & Tims, 5 Tex., 346, 
and May & Co. v. Pollard, 28 Tex., 678. Id. 


POLITICAL QUESTION. 


1. The eligibility to office, and the determination of the result of 
an election, are both questions of a political character, which the 
law-making power may refer to other tribunals than constitutional 
courts. Seay v. Hunt, 545. 


POWERS. 


1. Ina mortgage with a power to sell, the power to make title, 
though not expressed, will be inferred as a necessary incident. 
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POSSESSION. See Factor, 1. 

1. Exemption from suit given by the three years’ statute of limit- 
ations of February 5, 1841 (Pasch. Dig., art. 4622), is not lost by a 
temporary break in the possession subsequent to the completed term 
of adverse possession; and the exemption from suit given by that 
statute can be pleaded in defense by one in possession in privity of 
estate, though with disconnected possession, with one who had such 
three years’ possession under the statute. Spofford v. Bennett, 293. 

2. The above principle, announced by a special court in Erhard v. 
Hearne, 47 Tex., 470, re-affirmed. Id. 

8. The possession of acceptances by the plaintiff, drawn by de- 
fendant on him in favor of third parties, is sufficient to raise the 
presumption that he had paid them. Hays v. Samuels, 560. 


PRACTICE IN SUPREME COURT. See BILL oF EXxceprions. 

1. Unless the ground of objection to the admissibility of evidence 
be stated when the objection is made, its admission will constitute 
no cause for reversal, if the evidence would have been admissible 
under any contingency. De Garca v. Galvan, 53. 

2. More thana year before the rendition of a judgment in the dis- 
trict court, the original plaintiff died, and judgment was rendered 
in favor of his widow and children, who had been made parties. <A 
bond intended as an appeal bond was made payable to the original 
plaintiff by name, and describing him as ‘the plaintiffs in this 
suit.” The caption of the bond contained the name of the deceased 
plaintiff, in the style of the suit, and in the body of the instrument 
it was stated that he had recovered a judgment against the appel- 
lants. Held, 

(1) The descriptive words of the bond in which the original 
plaintiff, after being mentioned, was designated as ‘‘ the plaintiff in 
this suit,” could not be construed to relate to his heirs or legal rep- 
resentatives, who were the real parties. 

(2) The instrument could confer none of the benefits of an appeal 
bond on the parties who actually obtained the judgment, if the 
judgment should be affirmed. 

(3) The instrument could not suspend the enforcement of the 
judgment and was a nullity. Smith et al. v. Parks, 82. 

8. Though it has been held that a statement of facts is not neces- 
sary to invoke the action of the supreme court, when there is a bill 
of exceptions which shows that competent evidence was excluded 
by the court below, yet this rule will not apply unless the relevancy 
and materiality of the excluded testimony is apparent from the 
pleadings. Tarlton v. Daily, 92. 

4, When an answer is so defective in a suit brought on a promis- 
sory note, the execution of which is not controverted, that it can- 
not furnish a basis for a verdict or judgment for the defendant, the 
exclusion of testimony offered by defendant, even if erroneous, had 
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PRACTICE IN SUPREME COURT — continued. 
the pleading authorized its introduction, cannot be considered on 
appeal. Id. 

5. A ruling of the district court which, though abstractly errone- 
ous, did not prejudice the rights of appellant, will not constitute a 
ground for reversal of the judgment. Guerin v. Patterson, 124. 

6. The improper submission toa jury of the construction of an 
instrument in writing affords no ground for reversal, when the 
judgment rendered was manifestly correct. Poe v. Brownrigg, 133. 

7. To constitute a bill of exceptions a part of the record, so as to 
entitle it to be considered on appeal or error, the rule of the statute 
and of the supreme court requiring it to be filed during the term at 
which the cause was tried, must be complied with. Farrar v. 

Bates & Co., 193. ¢ 

8. See again, opinion for assignment of errors too vague and gen- 
eral to entitle them to consideration. Id. 

9. See opinion for verdict against a garnishee which, though un- 
certain in its terms, when considered with reference to the judgment 
rendered thereon, could not prejudice the garnishee, and which 
therefore did not authorize a reversal. Id. 

10. Ina suit brought by a surveyor to recover a locative interest, 
or its value, of one-third of ten sections of land located and sur- 
veyed by him, after service of petition, and without appearance by 
defendant, an amended petition was filed, claiming a locative inter- 
est in another section of land, located in a different county. Judg- 
ment by default was rendered, embracing the eleven sections, and 
providing that if the defendant failed to make partition of the land 
in a time specified, that plaintiff recover a gross amount of money 
specified in lieu of the land. Held, 

(1) In the absence of evidence of the value of the additional sec- 
tion of land described in the amended petition, a remittitur of one- 
eleventh of the judgment would not cure the error, and the cause 
was reversed. R. R. Co. v. White, 251. 

11. When an award of arbitrators, rendered under an agreement to 
arbitrate, reserving the right to appeal, is made the judgment of the 
district court on motion, without objection, and no application for 
appeal made, it would seem that the judgment of the district court 
should be affirmed on appeal to the supreme court, in the absence 
of facts shown upon the face of the award or proceeding some irreg- 
ularity or deviation from the statute, or some excess of authority 
exercised by the arbitrators, Shultz v. Lempert, 273. 

12. When an amended pleading is filed, of which opposing coun- 
sel has notice, and after having had time to examine the same, they 
announce ready for trial, the supreme court will not on appeal re- 
gard a refusal of the district judge to permit a withdrawal of the 
announcement of ready for trial to allow time to prepare further 

VoL. LV — 45 
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PRACTICE IN SUPREME COURT — continued. 
pleading, as being such an abuse of discretion as to authorize a re. 
versal. Miller v. Morris, 412. 

13. A writ of error will be dismissed unless it appears that all the 
defendants in error have been cited. The question of error will not 
be considered unless all the parties defendant are thus brought be- 
fore the court. Thompson v. Pine, 427. 

14. See opinion for facts in which it was held that a writ of error 
should be dismissed. Jd. 

15. Though a charge may be upon the weight of evidence, yet if 
from the whole case it is clear that no other verdict could have been 
rendered, or would have been permitted as the basis of a judgment, 
the judgment will not for that cause be reversed. Gaston et al. v. 
Dashiell, 508. 

16. Whena bill of exceptions is taken to the exclusion of evidence, 
the bill of exceptions as well as the brief of counsel, who claims 
that the ruling was erroneous, should both show the objection 
made and sustained. Johnson v. Crawl, 571. 

17. Where the instructions to the jury are clearly erroneous and 
calculated to mislead, to the injury of a party, to sanction the 
judgment which follows it, it should be clear that such a conse- 
quence did not in fact ensue from the error. Hudson v. Morviss, 
595. 

18. A judgment rendered after trial without the intervention of a 
jury will not be reversed because improper evidence was heard by 
the judge. Lindsay v. Jaffray, 626. 


PRACTICE IN DISTRICT COURT. See DEPosiITIONS. MISJOINDER 
OF PARTIES, 1. PARTIES, 6. SPECIAL JUDGE, 1. STATUTES CoN- 
STRUED, 9, 10. 

1. Proceedings at law will not be enjoined on the ground of want 
of jurisdiction in the court in which the proceedings are instituted. 
Jones v. Stallsworth, 138. 

2. An injunction from the district court will not lie to restrain a 
justice of the peace from adjudicating causes arising under a 
statute, on the ground that the statute is violative of the constitu- 
tion. Id. 

3. The fact that a garnishee holds goods openly under a claim of 
title will not prevent the question of the good faith of his title and 
possession from being controverted in a contest over his answer as 
garnishee. The creditor in such a case is not compelled to resort to 
attachment. Farrar v. Bates & Co., 193. 

4, When the proceedings, including a judgment, are conducted 
as part of the suit against the original defendant, against whom 
judgment had already been rendered, the fact that the judgment 

was against the original defendant need not be proved. The court 

will take judicial notice of that fact. Farrar v. Bates & Co., 193. 
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PRACTICE IN DISTRICT COURT — continued. 

5. It is the duty of the court to determine the legal effect of pro 
ceedings in administration affecting title, and to instruct the jury 
as to the regularity of a valid alministrator’s sale. Hunton v. 

Nichols, 217 . 

6. The award of arbitrators rendered upon an agreement under 
the statute to arbitrate matters in controversy, and in which nfo right 
of appeal is reserved, if made in substantial compliance with the 
statute, will, on motion, be made the judgment of the court, unless 
impeached on equitable grounds for fraud or gross mistake. Such 
award, unless so impeached, is, as to questions of fact, absolutely 
conclusive. Shultz v. Lempert, 275. 

7. When aright to appeal is reserved in an agreement to arbitrate é 
un ler the statute (R. S., arts. 51, 52), the arbitration becomes pra 
tically nothing more than an experimental attempt to satisfy both 
parties, if there is timely application for appeal and citation properly 
served. In sach case the cause stands for trial de novo as if no agree 
ment to arbitrate had been made. Jd. 

8. See opinion for facts stated in motion and affidavits to set aside 
a judgment by default, which so far excused a failure to answer, 
that, if accompanied with a showing of a meritorious and valid de 
fense, should have authorized the granting of the motion. H. & 
T. C. R. R. Co. v. Burke, 323. 

9. A defendant against whom a judgment by default has been 
rendered cannot complain that plaintiff's claim for damages was 
excessive, if, after overruling hisapplication to set aside the default, 
the court permitted the defendant to introduce evidence to show the 
true extent of damage sustained. Id. 

10. Notice of objections to the manner or form of taking deposi 
tions is in time if given before both parties have announced ready 
for trial. Until then the trial of the suit has not, in contemplation 
of the statute, commenced. R. S., art. 2235. Id. 

11. See opinion for facts under which it was permitted to prove 
the former existence, loss and contents of a written instrument, 
and suggestions as to proper practice. Olive v. Bevil, 423. 

12. In a suit to cancel deeds on account of fraud in their procure- 
ment, the judgment was for the plaintiff, directing a writ of resti- 
tution and execution for costs, but reciting that inasmuch as a new 
trial had been granted in regard to the issue raised by the pleadings 
as to the amount of the purchase money paid by defendants, 
the judgment or decree cancelling the deeds should be held in abey- 
ance until that issue should be determined. Held, 

(1) There could be no final judgment from which an appeal or 
writ of error could be prosecuted, until all the issues as to all the 
parties had been finally adjudicated in the district court. 

(2) No order or decree which does not preclude further proceed 
ings in the case in the court below can be regarded as final. 
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PRACTICE IN DISTRICT COURT — continued. 

(8) The defendants having prayed for a condemnation and sale of 
the land to satisfy their claim for purchase money, and that issue 
remaining undisposed of, the judgment was interlocutory, from 
which no appeal could be taken. 

(4) The cause should proceed in the district court as though no 
trial had occurred. 





(5) The district court should allow the case to be reinstated on its 
docket after notice. Linn v. Arambould, 611. 
13. Whilst it is true that notice must be given in writing, and be- 





j 

| fore trial of objections to a deposition, that an interrogatory had 
| not been fully answered, a different rule prevails when the objec- 
Py : tion is that the answer of.the witness pertains to matters about 
which he had not been questioned; in the latter case the objection 
| may be made orally on the trial. Lindsay v. Jaffray, 625. 

14. When asuit is brought ina firm name, and the individuals com- 
posing that firm are stated in the petition, no necessity exists for 
proving who compose the firm, unless the partnership be denicd 
under oath. Jd. 


PRE-EMPTION. 

1. One who settles upon what he believes to be public domain in 
good faith, with an honest belief that he is entitled to acquire the 
fand occupied by him as a pre-emptor, is entitled to pay for improve- 
ments made during such occupancy. Sellman v. Lee, 319. 

2. One occupying a homestead for which he has received a deed, 
the purchase money for which remains unpaid, being secured 
by a vendor’s lien, is not entitled to acquire lar as a pre-emptor. 
Gambrell v. Steele, 582. 


PRESUMPTIONS. See ADMINISTRATION, 4. EVIDENCE, 14. MEXICAN 
GRANT. MORTGAGE, 1. 

1, Whether an officer authorized to extend title to lands in Texas 
prior to the revolution of 1836, set forth in the title the authority 
given him by the governor to extend title, and that a concession had 
been granted, the presumption will be indulged, that he acted in 
conformity with law, and not in violation of it. Hanrick v. Jack- 
son, 17. 


‘PRESCRIPTION. 

1. The rights of a riparian proprietor to the use of the water may 
be restricted or lost by grant, or by prescription, under such ad- 
verse, continuous, uninterrupted user and occupation by another, 
as would, by analogy to the statute of limitations, bar the right of 
entry upon lands. Ten years’ user and occupation would in Texas 

‘ be the period of prescription. Baker v. Brown, 377. 


PRIORITY OF LIENS. See LIEn, 1. 
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PROMISSORY NOTE. 

1. In asuit against one not a party to a promissory note, which 
bore eight per cent. interest, but who signed the following indorsp- 
ment thereon: ‘‘ Accepted, payable ninety days from January 13, 
1870, with interest at ten per cent. per annum,” the petition alleged 
that the plaintiff, relying oa the acceptance and assumption of pay- 
ment, released the original maker. A general demurrer and specia) 
exception, the latter based on the fact that the suit was not brought 
at the first term of the court, as required by statute in suits against 
an indorsor or guarantor, were overruled. On appeal by defendant, 
against whom final julgment was renlered, there being no state 
ment of facts or bill of exceptions, hel, 

(1) Whether the contract, evidenced by the indorsement, was cok 
lateral or original, was a question of fact for the jury. 

(2) The true meaning of the indorsement being, from the language 
used, doubtful, the time of payment being changed and the rate of 
interest increased, parol evidence would have been admissible to 
explain whether the intention of the parties was to create an orig- 
inal contract or a guaranty of payment. , 

(3) A liberal interpretation is to be given to commercial contracts. 

(4) It will be presumed, as against a defendant appealing, with 
neither a statement of facts nor b.ll of exceptions, that evidence 
was introduced to show that the indorsement was not intended as 
a guaranty, but an original and absolute contract to pay. Hueske 
v. Broussard & Co., 201. 

2. When a vendor of land takes notes for the purchase money, 
and holds a vendor's lien as security, and afterwards indorses and 
assigns one of the notes and retains the others, and the land is sold 
to pay the purchase money, the indorser and assignor is entitled to 
share in the proceeds of the sale equally with the holder of the 
note assigned, whether they be sufficient to fully satisfy the note 
assigned or not unless it clearly appear it was the intention that the 
assignee should be first paid. Salmon v. Downs, 243. 


PRINCIPAL AND AGENT. 

1. The agent of a railway company, acting under a general power 
to procure a right of way for the railroad, does not have, as con 
nected with or incidental to such a power, the right to designate and 
locate for his principals the depots along the line of road; and his 
agreement to locate a depot at a particular place, as a consideration 
for a deed to the company of aright of way, weuld not be binding 
onthe company. H. & T. C. R. R. Co. v. McKinney, 176. 


PROBATE MATTERS. See EXECUTORS AND ADMINISTRATORS. 

1. The probate court had no jurisdiction over contests for the 
estate of a decedent between the administrator and one claiming it 
by virtue of a gift causa mortis ; and the district court would as- 
quire no jurisdiction by an appeal prosecuted by the administrator 
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fROBATE MATTERS — continued. 


from a judgment rendered against him and in favor of the claim- 
ant. An appeal in such proceeding from the judgment of the dis- 
trict court was dismissed at the costs of the claimant, by whom the 
suit was improperly brought. Wadsworth v. Chick, 241. 

2. Land was purchased under an order of the probate court hav- 
ing jurisdiction; the sale was confirmed, purchase money paid, and 
deed executed; afterwards, under order of the district court, exer- 
cising probate jurisdiction, the same land was again sold to one hav- 
ing no knowledge of the previous sale, and the deed of the first 
purchaser was not recorded in the county where the land was 
situated at the time the second sale was made. Held, 

(1) The title of the first purchaser was not affected by the want of 
notice in him who purchased at the second sale, after the authority 
of the court in selling the property had been exhausted in ordering 
and confirming the first sale. 

(2) The title was in the first purchaser. Lindsay v. Jaffray, 626. 


PURCHASER PENDENTE LITE. See MISJOINDER OF PARTIES, 1. 


1. A purchaser pendente lite who intervenes in the cause is not en- 
titled, on the ground that he isa necessary party, to claim any bet- 
ter attitude in the cas2 than any other intervenor. He has no right 
to a continuance of the cause. Edwards v. Norton, 405. 

2. A purchaser of the interest of a litigant, pendente lite, who in- 
tervened in the cause, objected to the reading in evidence of the 
deposition of him whose interest he claimed to have purchased, but 
who was still a party; claiming that no title passed by the sale. The 
depositions were irregular, but were offered by the adversary as 
proof of handwriting of the deponent. Held, that the objection 
was properly overruled. Jd. 


PURCHASER. See MISJOINDER OF PARTIES, 1. MORTGAGE, 1. NOTICE, 


2 PROBATE MATTERS, 2. PURCHASER PENDENTE LITE. STATUTES 
CONSTRUED, 3. WILL, 1. 

1. A purchaser is charged with notice of all facts recited in the 
deed through which he claims title. Renick v. Dawson, 102. 

2. A plaintiff who, in trespas; to try title, claims as a purchaser 
of school land, under the act of April 24, 1874 (Laws of 14th Leg., 
p. 142), must show a valuatioa of the land as required by that act 
to entitle him to recover. To show that there was an application 
for survey, and a survey made for him, that he executed his obliga- 
tion to the state fora specific amount, and had paid installments on 
that amount to the state treasurer, is not sufficient. Ramsey v. 
Medlin, 248. 

8. A purchaser at a sheriff's sale, who, after paying money on his 
bid which discharges the judgment, receives a defective sheriff's 
deed, may be subrogated to the lien of the original judgment. His 
right of action does not dep_.d on his possession. If in possession, 
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PURCHASER — continued. 
he cannot be disturbed in it by the original judgment debtor, until 
the money paid by him in discharging the judgment has been re- 
funded. Jones v. Smith, 383. 

4. A purchaser under a trust sale is subrogated to the right of him 
who made the trust deed to redeem the land by paying off a prior 
lien secured by trust deed for unpaid purchase money; if he fails to 
do so, a subsequent sale to enforce the prior lien vests the absolute 
superior title in the purchaser. Glaze v. Watson, 553. 


PURCHASER AT BANKRUPT SALE. 

1. When the recitations in a patent to land show that one of the 
mesne conveyances of the certificate on which the patent issued was 
made by a bankrupt to his assignee in bankruptcy, the patentee ac- 
quires by virtue of his patent only such estate as the bankrupt 
could convéy. A purchaser of property at a bankrupt sale takes 
the property subject to all the equities with which it was charge- 
able in the hands of the bankrupt. Renick v. Dawson, 102. 


PURCHASER IN GOOD FAITH. See Verpict, 2. 
1. A purchaser of land at administrator's sale is chargeable with 





notice of a prior sale made by the administrator, and approved by 
the court, of the certificate after its location on the land, and before 
patent. By the order and approval of the first sale, the court lost 
jurisdiction of the subject matter; though it would not necessarily 
follow that the purchaser at the second sale was not a purchaser in 
good faith, so as to entitle him to pay for valuable improvements. 
And the purchaser under the second sale might, before eviction, be 
entitled to recover back the purchase money paid to the adminis- 
trator, and applied to payment of debts of the estate. Brocken- 
borough v. Melton, 493. 

2. A purchaser for value, from or under a patentee, is not charge- 
able with constructive notice of latent defects in the transfer of 
the certificate upon which the patent issued, when there is nothing 
upon the face of the patent which would put a prudent man on 
such inquiry as would lead to notice of such defects. Wimberly v. 
Pabst, 587. 


QU ERE? 


1. Whether power once being conferred on a city council to de- 





termine the question of the eligibility of a candidate for a munici- 
pal office, one conceiving himself aggrieved by their decision may, 
in the absence of a statute specially conferring authority, resort to 


ee 


a constitutional court to have the action of the council revised, 
quere? Seay v. Hunt, 545. 


QUO WARRANTO. 
1, Where there is no such intrusion into the office of collector of 
taxes as prevents him from proceeding with collections, and the 
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QUO WARRANTO — continued. 
controversy does not involve the right to his office, but the question 
whether he or another officer has the right to asses3 and collect, ¢ 
proceeding by quo warranto is not the remedy. State v. Smith, 447. 

2. A proceeding by quo warranto will not be allowed for the pur- 
pose of preventing a public officer from exercising any right or 
privilege incident to his office, and it cannot be used to restrain an 
officer from doing a particular act, the right to perform which is 
claimed as a part of his official functions. Id. 

3. The word franciise, as used in the act of 9th Anne, applies 
only to franchises of corporations; and the first section of the act 
of July 9, 1879, regulating proceedings in quo warranto, being a re- 
enactment of the English statute, it must be considered as having 
been adopted with the construction given to that statute. The right 
to assess a public tax is not that character of franchise contem- 
plated by the statute. Id. 

4. The legislature may confer on a city council the power to de- 
termine primarily the question of the eligibility of a candidate for 
a municipal office, and their decision cannot be revised in a proceed- 
ing by quo warranto. Seay v. Hunt, 545. 


RAILWAY COMPANY. See DEEp, 9. 

1. A passenger on a railway train, who, instead of occupying a 
coach provided for passengers, remains, without necessity therefor, 
in the baggage car, knowing the fact that he isin more danger there 
than ina passenger coach, and thus remaining, receives injury in the 
wreck of the train, which he would have avoided had he remained 
in the passenger coach, is guilty of contributory negligence, and 
cannot recover on account of injuries received under such circum- 
stances. H. &T C. R. R. Co. v. Clemmons, 88. 

2. If one employed as a servant on a railroad, after having knowl- 
edge of the defective character of machinery which in his employ- 
ment he uses, and, so using, is injured thereby, he cannot recover 
damage of the company for such injury. H. & T. C. R. R. Co. v. 
Myers, 110. 

3. See opinion for facts showing contributory negligence which 
precluded a recovery by a brakeman who was injured while en- 
gaged in coupling cars, while the fireman was acting as engineer in 
moving the train. Jd. 

4. If one in the employ of arailway company, while in the dis- 
charge of his duty, is injured by the negligence or incompetency of 
his fellow servants, and it is made to appear that the company had 
not used reasonable care in selecting such fellow servants, or that, 
after being informed of their incompetency, it retained them in its 
service, it would be liable in damages for the injury sustained. Jd. 

5. The agent of a railway company, acting under a general power 
to procure a right of way for the railroad, does not have, as con- 
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RAILWAY COMPANY — continued. 

nected with or incidental to such a power, the right to designate 
and locate for his principals the depots along the line of road; and 
his agreement to locate a depot at a particular place, as a considera- 
tion for a deed to the company of a right of way, would not be 
binding on the company. H. & T. C. R. R. Co. v. McKinuey, 176. 

6. An incorporated company cannot be called on to answer in 
damages, in its corporate capacity, for the false and fraudulent rep- 





re‘entations of its agent, unless it authorized the representa- 
tions. Id. 

7 A deed to a railway company which recited that, ‘‘in consid- 
eration of the enhanced value to be given and is contemplated to 
arise to my lands and other property by the location and building 
of the Houston & T. C. Railway, and for the further consideration 
of one dollar,” and then proceeded to convey the right of way for 
the road over designated land, vested the right it purported to con- 
vey, notwithstanding fraudulent representations made outside the 
scope of his authority by the agent who received it. If the agent 
promised the location of a depot as a part consideration for the deed, 
parol evidence would not, in a su against the company, be ad- 
mitted to prove it, and the remedy of the grantor would be against 
the agent and not against the company for the deceit practiced. Id. 

8. This case distinguished from Henderson v. R. R. Co., 17 Tex., 


560. 
9. One who, by deed, grants a right of way over his land to a 


railway company, impliedly waives all right to damages not re- 
served in the deed, occasioned by the removal of timber or other 
obstructions situated in the line of the designated right of way. Id. 

10. See statement and opinion for a petition in a suit against a 
railway company for damages, on account of alleged fraudulent 
representations by its agent, which was held bad on demurrer. Id. 

11. From considerations of public policy, common carriers are made 
liable under the statute (R. S., art. 278), and under the decisions of 
the courts of Texas, as at common law, for all losses not occasioned 
by the act of God or the public enemy; and any exceptions or special 
contract seeking to vary that liability are invalid. But if the ship- 
per practices a fraud on the carrier by fraudulently concealing, 
either through his acts or omissions, the value of the article shipped, 
the carrier is discharged. H. & T. C. R. R. Co. v. Burke, 323. 


RATIFICATION. See MrNoriry, 4. 
RECEIVER. See EXECUTION SALE, 2, 3. 
RECITALS. See Notice, 2. STATUTES CONSTRUED, 8 


RECORDS. See EvmpENce, 17. 
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REGISTRATION. 
1. The legality of the registration of an instrument, under which 
the clerk of the county court takes a benefit, is not affected by the 
fact that he records it. Brockenborough v. Melton, 493. 





REMITTITUR. 

1. In asuit brought by a surveyor to recover a locative interest, 
or its value, of one-third of ten sections of land located and sur- 
veyed by him, after service of petition, and without appearance by 
defendant, an amended petition was filed, claiming a locative inter- 
est in another section of land, located in a different county. Judg- 
ment by default was rendered, embracing the eleven sections, and 
providing that if the defendant failed to make partition of the land 
in a time specified, that plaintiff recover a gross amount of money 
specified in lieu of the land. Held, 

(1) In the absence of evidence of the value of the additional sec- 
tion of land described in the amended petition, a remittitur of one- 
eleventh of the judgment would not cure the error, and the cause 
was reversed. 2. R. Co. v. White, 251. 


RES ADJUDICATA. See PLEADING, 2. 

1. The action of the commissioner of claims, under the act to as- ' 

certain the legal claims for 1noney and land against the state, 

approved August 1, 1856, in approving a bounty warrant for the 

benefit of the original assignee, was not conclusive against the rights 

of those claiming by purchase from the original grantee prior to the 

issuance of the bounty warrant, nor against the rights of an as- 
signee. Palmer v. Curtner, 64. 

2. The provisions of the act conferring authority on the commis- 

sioner of claims, requiring him to withhold his approval until the 





evidence referred to in the act was produced, was not designed to 
make the ultimate rights of assignees depend on their ability to pro- 
duce before him the required evidence. The act was not designed 
to create a tribunal to determine private rights, and did not pre- 
clude the real owner of a certificate from resorting to the courts to 
establish rights which the commissioner failed to recognize. Id. 

3. The admission in evidence of the record of proceedings ina 
former suit, in support of a plea of res judicata, is not affected by 
the fact that there were additional parties plaintiff and defendant, 
and also other property involved in the former suit, provided the 
parties to the suit pending were parties to the former suit, and there 
contested their rights to the property. Russell v. Farquhar, 355. 

4. See opinion for facts under which the plea of res adjudicatu 
was a proper defense. Morrison & Hart v. Clark, 437. 


RIGHT OF WAY. See Damaags, 14, 15, 16. 
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RIPARIAN RIGHTS. 

1. The rights of a riparian proprietor to the use of the water may 
be restricted or lost by grant, or by prescription, under such adverse, 
continuous, uninterrupted user and occupation by another, as would, 
by analogy to the statute of limitations, bar the right of entry upon 
lands. Ten years’ user and occupation would in Texas be the period 
of prescription. Baker v. Brown, 377. 


RULES OF COURT. 

1. To constitute a bill of exception a part of the record. so as to 
entitle it to be considered on appeal or error, the rule of the statute 
and of the supreme court requiring it to be filed during the term at 
which the cause was tried, must be complied with. JY arrar v. Bates 
& Co., 193. 

2. See eg vin, opinion for assignment of errors too vague and gen- 
eral to entitle them to consideration. Id. 


SECONDARY EVIDENCE. See Evipencz, 24. 
SEPARATE ACKNOWLEDGMENT. See DzED, 2. 


SEPARATE PROPERTY. See CoLtontaAL Grant. Dero, 2. DEED 
OF TRUST, 1. 

1. Property conveyed to the wife during coverture, and limited 
by the terms of the deed to her sole and separate use, becomes the 
separate property of the wife, and this whether the consideration 
paid for its acquisition was with separate or community funds.> In 
such case the intention to make such property the separate property 
of the wife is apparent on the face of the deed, charging all 
who have knowledge of its existence with notice. Morrison v. 
Clark, 437. 

2. A gift from the husband to the wife, made at a time when the 
husbanJd has abundant property to satisfy the claims of creditors, is 
not void as to them; nor will such a seitlement of property be af- 


} 


fected by the subsequent inability of the husband, through misfort- 
une, to satisfy the claims of former creditors. Id. 

3. Money was given by the father either to his daughter-in-law or 
his son (her husband), with which to buy a homestead, the title to 
which should be taken in the wife’s name. The money, amounting 
to $2,090, was thus invested, leaving a balance of $500 due, for 
which the joint note of husband and wife was given, and the deed 
was made to the wife. The husband was at the time in debt and 
improvident. One year (1876) he rendered the property for taxes in 
his wife’s name. The deed was made by the father of the wife, but the 
money furnished by the father of the husband. Ina suit to recover 
the deferred payment for the land and to subject it to sale, judgment 
was rendered against the husband alone, and the mother of the hus- 
band became the purchaser with a full knowledge of all the facts. 
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SEPARATE PROPERTY — continued. 
In a suit afterwards brouzht by the wife against her husband and 
the purchaser to set aside the sheriff's sale and to remove cloud, 
held, 


(1) As between the wife and husband and all parties having notice, 





the deed to the wife vested title in her as her separate property. 








(2) Such, under the circumstances of this case, was the legal ef- 
fect of the deed whether the purchase money became by its gift the 
separate property of the husband or wife. 

(8) The effect of the deed depended on the intention of him or 
them who at the date of its execution had the right to control it. 
In arriving at that intention all contemporaneous circumstances and 
declarations are evidence of the most satisfactory character. 

(4) It would seem that the wife was not entitled to equitable re- 
lief without first discharging the deferred payment, evidenced by 
the joint note of herself and her husband. Baker v. Baker, 577 

4, The wife, when joined by her husband, may, without consid- 


eration accruing to her own benefit, secure the debt of a third party 

by deed of trust on her separate property, if it be made and ac- 

knowlelzed in the manner prescribed by thestatute for the convey- 

ance of her separate estate. Hall v Dotson, 529. 
SERVICE. See CiraTIon, 1. JUDGMENT, 6. 

1, When service of citation is made upon the agent of an incor- 
porated company who resides in the county where the suit is brought, 
the defendant company, though its principal office may be elsewhere. 
is not entitled to be served with a certified copy of the petition. 
H. &T. C. R. R. Co. v. Burke, 323. 

SETTING ASIDE NON-SUIT. 

1. The action of a court in reinstating a case on motion, in which 
a non-suit has been taken, is controlled by no fixed rules, but rests 
in the discretion of the court. George v. Taylor, 97. 

SHERIFE’S BOND. 

1. One suit may be maintained on two official bonds given for two 

different years by a defaulting sheriff, the securities being identical ' 





on each; nor is it material that one of the bonds was made payable 

to the state of Texas, and the other to ‘‘R. B. Hubbard, governor 

of the state of Texas, and his successors in office.” Cordray v. The 

State, 140. 
2. The liability of sureties on the official bond of a tax collector, 

which by its terms binds the principal and sureties jointly and sev- 

erally for its payment, subject to the condition that the principal 

will faithfully perform all the duties required of him by law as such 

collector, is not limited by writing opposite the signature of each 

surety a specific amount, and causing the certificate of their ac- 

knowledgment to recite that they had each rendered himself liable 

for such specific amount. Id. 
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SHERIFF'S SALE. See JUDGMENT, 9. 

1. A judgment creditor who, by reason of the unusual hour at 
which an execution sale is made and the inclemency of the weather, 
is prevented without laches on his part from being present to pro- 
tect his interest as a bidder against an insolvent judgment debtor, 
whereby, and because of few bidders being present, the property 
sold for less than its value and less than the judgment, is entitled 
in equity to have the sale set aside. Johnson v. Crawl, 571. 

2. At such sale the purchaser is so far a participant in the wrong 
done that he cannot object to the relief afforded by equity to the 
judgment creditor. Id. 

3. If the absence of the judgment creditor was the result of his 

own negligence, he would be without remedy. Id. 

4. See charge of court in statement of case held tobe correct. Id, 

5. Attention again called to the necessity of observing rule 26 in 
preparing assignments of error. Jd. 

6. A sheriff's sale, procured by fraud, will not be converted by a 
court of equity to the profit of any one, the remedy provided by 
law being to place the parties in statu quo by setting aside the sale. 
Hudson v. Morriss, 595. 


SPECIAL JUDGE. 
1. The record should in all cases show how a special judge trying 
a cause became such; but if the record is silent, a party who, with- 
out objection, has participated in the trial of his cause before such 
judge, cannot, for the first time on appeal, raise the objection that 
his authority did not appear. Shultz v. Lempert, 278. 


STATEMENT OF FACTS. 

1. Though it has been held that a statement of facts is not neces- 
sary to invuke the action of the supreme court, when there is a bill 
of exceptions which shows that competent evidence was excluded 
by the court below, yet this rule will not apply unless the relevancy 
and materiality of the excluded testimony is apparent from the 
pleadings. Tarlton v. Daily, 92. 

2. When an answer is so defective in a suit brought on a promis- 
sory note, the execution of which is not controverted, that it cannot 
furnish a basis for a verdict or judgment for the defendant, the ex- 
clusion of testimony offered by defendant, even if erroneous, had 
the pleading authorized its introduction, cannot be considered on 
j appeal. Id. 





STATUTE OF FRAUDS. See Account, 1. FRAupD, 7. TRESPASS TO 
TrY TITLE, 7. 

1. When the lines of a survey have become of doubtful identity, 
and the parties to be affected by them have mutually agreed to es- 
tablish them, and have fixed their bounds on the lines thus estab- 
lished, such agreement must be held conclusive, and not subject to 
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be set aside or reopened upon any subsequent discovery that a mis- 
take was made in that agreement as to the true locality of the lines; 
and this though the period of acquiescence in such agreed boundary 
has not been Ieng enough to confer rights by limitation. Such 
an agreement is not within the statute of frauds. Coleman v. 
Smith, 24. 

2. See opinion for facts held sufiicient to sustain a verdict in favor 
of an agreed boundary line. Id. 





See TACKING POSSESSION, 2. WITNESS, 3. 

1. A judgment of the district court, affirmed on appeal by the 
supreme court in 1848, in a proceeding by the legal representatives 
of a colonial empresario, against the president of the republic of 
Texas and commissioner of the general land office, divesting out of 
the state all title to a tract of land in Austin’s colony and vesting it 
in the estate of the empresario, constituted the land ‘* titled” land 
within the meaning of the act of February 5, 1850, to prevent loca- 
tions in the colonies of Austin, DeWitt and DeLeon, without refer- 
ence to the formality of theissuance of patent. Bryan v. Crump, 1. 

2. The location on land thus titled, after February 5, 1850, and the 


» issuance of patent on such location, were null and void, nor could 


such patent and the mesne conveyances thereunder constitute color 
of title from and under the sovereignty of the soil. Jd. 

3. One cannot acquire title by purchase to land thus claimed 
under patent issued in violation of law, as an innocent purchaser. 
As a purchaser, he is chargeable with notice of the recitals in the 
deed and patent under which he claims, and these would inform 
him that the land was located and patented after February 5, 1850, 
in a colony where locations after that date were prohibited. Id. 

4. The action of the commissioner of claims, under the act to 
ascertain the legal claims for money and land against the state, ap- 
proved August 1, 1856, in approving a bounty warrant for the 
benefit of the original assignee, was not conclusive against the 
rights of those claiming by purchase from the original grantee 
prior to the issuance of the bounty warrant, nor against the rights 
of an assignee. Palmer v. Curtner, 64. 

5. The provisions of the act conferring authority on the commis- 
sioner of claims, requiring him to withhold his approval until the 
evidence referred to in the act was produced, was not designed to 
make the ultimate rights of assignees depend on their ability to 
produce before him the required evidence. The act was not 
designed to create a tribunal to determine private rights, and did 
not preclude the real owner of a certificate from resorting to the 
courts to establish rights which the commissioner failed to recog- 
nize. Id. 

6. The power given county attorneys ‘‘to represent the state in 
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STATUTES CONSTRUED — continued. 


all cases in the district and inferior courts in their respective coun- 
ties,” does not authorize a county attorney to institute suit in the 
name of the state on the relation of private parties, against a cor- 
poration, to enjoin it from exceeding its powers and thereby creat- 
ing a public nuisance, except the suit be brought with the sanction 
and in the name of the attorney general. State v. Paris R. R. 
Co., 76. 

7. The inhibition contained in art. 2248, R. §., against a witness 
testifying ‘‘ as to any transaction with, or statement by,” a deceased 
party, does not extend to conversations with a surviving partner of 
the deceased, though the testimony might result in establislicg a 
contract with the firm. Bennett v. Frary, 145. 

8. When a deceased contracting party was represented in con- 
summating the bargain by an agent who is capable of testifying, 
then the other contracting party, unless expressly excluded by 
statute, could be a witness. Id. 

9. 'Though, under the revised statutes (arts. 1215, 1219, 1220), the 
citation to a defendant should state, amongst other things, the nature 
of the plaintiff's demand, it was not designed to supply in this re- 
spect the place of the petition; a general statement notifying 
defendant of the character of plaintiff's demand, and avoiding 
any attempt at detail, is sufficient. H. & T. C. R. R. Co. v. Burke, 
323. 

10. In a suit against an incorporated company, citation may be 
served upon a local agent representing the company in the county 
in which suit may be brought (R. S., 1228). A petition alleged that 
a defendant incorporated company had an office ‘‘ for the transac- 
tion of businessas a common carrier in the city of Austin, Travis 
county, Texas, at which place the agent of said company is Robert 
S. Collins.” The suit was brought in Travis county. Held, that 
service of citation on Robert 8. Collins was sufficient to hold the 
defendant to answer the petition, and that no judicial ascertain- 
ment of the agency was required to authorize a judgment by de- 
fault. Id. 

11. Though by the strict literal meaning of the words of the act 
of February 5, 1840 (Pasch. Dig., arts. 4710, 5023; also R. S., art. 
1339), no judgment or decree determining the right to land and par- 
titioning the same could be offered in evidence until duly recorded 
in the clerk’s office of the county court of the county in which such 
tract of land or part thereof may be, it was only intended for the 
protection of bona fide purchasers and creditors, being a regulation 
affecting conveyances, and has no application when such judgment 
is offered in evidence, without being recorded, in a second trial be- 
tween parties to the former suit in which it was rendered. Russell 
v. Farquhar, 355. 

12. It is the duty of courts in construing a statute ‘ to try out the 
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STATUTES CONSTRUED — continued. 
right intendment of the law,” in doing which they will look to the 
old law, the mischief, and the remedy, and when the intent is thus 
ascertained, to observe and follow it, though it may conilict with 
the language used. Id. 

13. This case distinguished from Secrest v. Jones, 21 Tex., 121, 
and 80 Tex., 596. Id. 

14. An application to remove a cause from the state court to a fed- 
eral court, under the act of March 3, 1875, must be made at the first 
term, when the parties are all before the court, before or at the 
time when the cause could be first tried on its merits, and before 
the trial thereof. Meyer v. Schining, 430. 





15. The word franchise, as used in the act of 9th Anne, applies 
only to franchises of corporations; and the first section of the act of 
July 9, 1879, regulating proceedings in quo warranto, being a re- 
enactment of the English statute, it must be considered as having 
been adopted with the construction given to that statute. The right 
to assess a public tax is not that character of franchise contemplated 
by the statute. State v. Smith, 447. 


STATUTE OF LIMITATIONS. 

1, One in possession under a deed conveying a designated portion 
of a survey by specific metes and bounds cannot invoke for his pro- 
tection the three years’ statute of limitations, against the owner of 
an undivided interest in the same survey, under an older deed from 
the common vendor; the second purchaser having notice of the 
former deed. Saunders vy. Silvey, 46. 


SUBROGATION. 

1. It was agreed between a creditor, his debtor, and a third party, 
that if the third party would advance an amount of money sufti- 
cient to pay off the creditor’s claim, which was then secured by a 
deed of trust, the creditor would secure the repayment of the ad- 
vance by transferring to the third party the deed of trust. This was 
done, and two days aflerwards a new note for the amount was made 
by the debtor to the third party, which on its face declared that it 
was secured by the deed of trust which had been formerly given to 
secure the original creditor. Held, 

(1) The transaction did not extinguish or discharge the deed of 
trust. 

(2) The transfer of the deed of trust to the third party, who ad- 
vanced the money, subrogated him to the rights of the original 
creditor, and authorized him to foreclose the trust deed to secure 
the payment of the note given after the trust deed was executed. 

(3) Had the original creditor refused to transfer the trust deed, 
under the circumstances, after receiving the money to satisfy his 
note, equity would have enforced the transfer. Focke v. Weis- 

huhu, 33. 
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SUBROGATION — continued. 

2. A purchaser at a sheriff's sale, who, after paying money on his 
bid which discharges the judgment, receives a defective sheriff's 
deed, may be subrogated to the lien of the original judgment. His 
right of action does not depend on his possession. If in possession, 
he cannot be disturbed in it by the original judgment debtor, until 
the money paid by him in discharging the judgment has been re- 
funded. Jones v. Smith, 383. 

3. A purchaser under a trust sale is subrogated to the right of him 
who made the trust deed to redeem the land by paying off a prior 
lien secured by trust deed for unpaid purchase money; if he fails to 
do so, a subsequent sale to enforce the prior lien vests the absolute 
superior title in the purchaser. Glaze v. Watson, 563. 


SUPERIOR TITLE. See VENpDor’s LIEN, 4. 

1. A mortgagor being unable to pay in full the debt, in order to 
save expenses of foreclosure, conveyed the land toe the mortgagee in 
good faith, and fora fair price, though for less than the debt se- 
cured, and received the surrender of the note, mortgage and the 
remainder of his indebtedness. After the date of the mortgage, and 
before the conveyance to the mortgagee, a purchaser bought the 
jdand at execution sale under a judgment rendered after the date of 
the mortgage. The mortgagor had actual notice of this purchase 
and sheriff's deed, and the mortgagee, before receiving the final 
conveyance, had constructive notice of the sheriff's deed from the 





record thereof. Ina suit brought by the purchaser at sheriff's sale 
to recover the land from the mortgagee, held, 

(1) As against the mortgagee, the purchaser at execution sale held 
the superior title and right of possession, but he held it subject to 
whatever equitable rights the mortgagee still retained, as such. 

(2) The mortgage was net merged in the deed. 

(3) The rights of the mortgagee were not extinguished and lost 
by his receiving, under the circumstances, the deed in settlement. 

(4) To prevent injustice, equity will keep alive a debt, mortgage 
or judgment, although in law it may have been satisfied, and the 
parties so intended. 

(5) When the mortgagee acquires the equity of redemption, in 
whatever way, and, whatever he does with his mortgage, he will 
be regarded as holding the legal and equitable title separately, if 
his interest requires this severance. The law will presume the in- 
tention to be in accordance with his real interest, whatever he may 
at the time have seemed to intend. 

(6) The mortgagee was entitled in equity to relief, notwithstand- 
ing his constructive notice of the sheriff’s deed. 

(7) In equity the mortgage remained in force for the protection of 
the mortgagee, except in so faras it may have been satisfied by 
other security than the land. Silliman v. Gammage, 365. 

VoL. LV — 46 
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SUPERIOR TITLE — continued. 



















2. The doctrine that the superior title remains with the vendor of 
land until the purchase money is paid, recognizes a right in the 
vendor which is not assignable by transfer of the debt. Cassaday 
v. Frankland, 452. 

3. In order that the superior title may remain with the vendor, 
the ownership of the purchase-money notes must remain with him 
also; when both the notes, and mortgage taken to secure them co- 
temporaneously with the execution of the deed, are assigned, neither 
the legal or equitable title remains in the vendor. It would seem 
that in such a case the re-assignment to him of the mortgage, and 
a re-transfer to him of the purchase-money notes, would not re- 
invest him with the superior title. Id. 


SURETY. 







1. The statute of limitations begins to run in favor of a surety or 
guarantor from the time he is liable to suit, and in favor of a 
mortgagor from the time the mortgagee’s right of action accrues. 
Wofford v. Unger, 480. 


SURVIVING PARTNER. See PARTNERSHIP, 1. 
TACKING POSSESSION. 












1. Heirs claiming title to land under the ten years’ statute of limita- 
tions may tack their possession to that of the ancestor to complete 
the ten years’ occupancy required by the statute. Olive v. Bevil, 423. 

2. Article 4624, Pasch. Dig., was not affected by the provisions of 
art. 4621, so as to require that the ancestor should have had five 
years’ possession of land claimed by the heir under the ten years’ 
statute of limitations, in a case when it required the combined pos- 
session of the ancestor and heir to complete the bar. Id. 


TAXATION. See OccUPATION TAX. 










1. Though telegraphic companies may be subject to congressional 
regulation, they are also subject to pay occupation taxes to the 
state; at least until congress shall otherwise provide. W. U. Tel. 
Co. v. The State, 314. 

2. An occupation tax imposed on a telegraph company, which 
graduates the tax according to the business done, regardless of a 
distinction between business done wholly within the state and busi- 
ness done in part without the state, is free from the objection that 
it regulates or obstructs inter-state commerce. Id. 


TAX COLLECTOR. 








1. In a suit against a defaulting tax collector, in the absence of 
evidence showing when. his collections were made, or that he was 
in default before the end of the fiscal year, interest, under the pro- 
visions of the act of August 21, 1876 (acts 15th Leg., 259), should be 
required of him on the amount for which he was in default, only, 














INDEX. 723 


TAX COLLECTOR — continued. 
from the end of the fiscal year for which the collections were made. 
Cordray v. The State, 140. 

2. In determining whether a sheriff elected in 1880 was, under 
section 16, art. VIII, of the constitution of 1876, also ex officio col- 
lector of taxes by reason of his county containing less than ten 
thousand inhabitants, under the ‘last preceding census of the 
United States,” the list of the enumerator taking the tenth census 
for the county, if duly certified as such, and filed in the office of 
the county clerk, prior to his election, will govern. Nelson v. Ed- 
wards, 389. 


TAXES. See EVIDENCE, 12. 

1. The fact that one claiming under an alleged ancient partition 
of land has paid taxes on the interest claimed by him, should be 
admitted in evidence as a circumstance tending to show the par- 
tition. Glasscock v. Hughes, 461. 


TENANT IN COMMON. 

1. A joint owner of a land certificate may locate separately the 
interest owned by him, so as not to create therein a tenancy in com- 
mon in it with those owning the other interests in the certificate, 
Glasscock v. Hughes, 461. 


TENDER. See AcTION, 8. MINORITY, 1. 
TRESPASSER, See TrEsPass TO Try TITLE, 1, 2. 
TESTIMONIO. See Copies. 


TRESPASS TO TRY TITLE. See Preapinas, 5. Statutes Con- 
STRUED, 1. 

1, The fact that the plaintiff represents herself in her petition 
filed in trespass to try title, as the sole surviving heir of the original 
grantee, will not defeat a recovery as against a trespasser or wrong- 
doer ina case where the evidence reveals the existence of other 
heirs not made parties. Pilcher v. Kirk, 208. 

2. This case distinguished from those in which it is held, that, 
when the plaintiff specially pleads his title, hecan only recover upon 
the title as pleaded. Id. 

3. It is manifest error to render judgment in an action of trespass 
to try title for land, a portion of which is not embraced in the de- 
scription given in the pleadings of the land in controversy. /hrock- 
morton v. Davenport. 236. 

4. Ina suit by one claiming pre-emption rights, brought against 
the county surveyor to compel by mandamus a survey, and against 
parties in possession to recover the land, the plaintiff may dismiss 
as to the surveyor, and prosecute the suit to try title agzinst the 
parties in possession, Id, 
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TRESPASS TO TRY TITLE — continued. 



























5. A plaintiff who, in trespass to try title, claims as a purchaser 
of school land, under the act of April 24, 1874 (Laws of 14th Leg., 
p. 142), must show a valuation of the land as required by that act to 
entitle him to recover. To show that there was an application for 
survey, and a survey made for him, that he executed his obligation 
to the state for a specific amount, and had paid installments on that 
amount to the state treasurer, is not sufficient. Ramsey v. 
Medlin, 248. 

6. A judgment in trespass to try title, which authorizes a defend- 
ant who has been defeated in the action, but who has established the 
making in good faith of permanent and valuable improvements, to 
designate at a future day the location of an undescribed portion of 
the land recovered, which he claimed in good faith, and which was 
not designated with certainty in his answer, is not warranted by the 
statute. Sellman v. Lee, 319. 

7. Land was patented in the name of a patentee who had died 
thirty years before. Thirteen years before the patent issued the 
heirs of the patentee sold the certificate by virtue of which the land 
was patented through an agent to an unknown party. In trespass 
to try title, brought by those claiming under transfers of the certifi- 
cate, subsequent to the sale by the heirs, but who were unable to 
connect themselves with the original unknown vendee of the heirs, 
and against a defendant who claimed under quii-claim deeds made 
by the heirs after suit began, held, 

_ (1) It was not necessary to the validity of the sale by the heirs 
that it should have been in writing. 

(2) The possession and apparent ownership of the certificate being 
shown in the vendor of the plaintiff, in the absence of evidence con- 
necting the defendant with an outstanding equitable title, derived 
by purchase through the party to whom the heirs first sold, such 
equitable title cannot be available as a defense. Lindsay v. 
Jaffray, 626. 


TiTLED LAND. See STATUTES CONSTRUED, 1, 2, 3 





TRIAL OF RIGHT OF PROPERTY. 










1. The doctrine that the interest of the mortgagor in personal 
property may be levied on to satisfy the execution in favor of a 
third party, applies equally to property conveyed by deed of trust, 
where the trustee or cestui que trust is neither in possession nor en- 
titled to possession at the time of levy and sale. If the security 
afforded by the prior lien is in danger of being destroyed by pro- 
ceedings under the levy, the remedy is an appeal by an original suit 
invoking the equitable powers of the court. The question of prior- 
ity of liens will not be determined in a proceeding for the trial of 
the right of property. Raysor v. Reid & Smith, 266. 
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TRUSTS. See JUDGMENT, 8,10. Lien, 1. TRIAL OF RIGHT OF PROPERTY, 1. 
1. A trust will not be declared in case of a fraudulent sale, if 
thereby the person who is made the beneficiary will in effect receive 
the benefit of the fraud at the expense of another who has been de- 
frauded by the transaction, and who is equally innocent as the party 
in whose favor the trust is sought to be declared. Todo so would 
be discriminating between the actors in the fraud and a creditor 
seeking to appropriate its advantages. Where once a fraud has been 
committed, not only is the person who committed the fraud pre- 
cluded from deriving any benefit from it, but every innocent person 
is likewise, unless he has innocently acquired a subsequent right; 
for a third person, by seeking to derive any benefit under such trans- 
action, or resulting therefrom, becomes particeps criminis, how- 
ever innocent of the fraud in the beginning. Hudson v. Morriss, 
295. 


TRUST SALE. 

1. To cover a usurious contract, A received from B two notes for 
aloan of money, one for the sum loaned, bearing twelve per cent. 
interest, and the other for the usurious interest, and a judgment in 
favor of B was also transferred to secure the loan. Under that 
judgment land was sold at sheriff’s sale and purchased by A, who 
conveyed it to B, who then executed in favor of A a deed of trust 
to the land to secure the amount due according to the original usu- 
rious contract, which was evidenced by a new note. This land was 
sold under the deed of trust, when A again purchased it, after B 
had tendered him the amount due on the debt, exclusive of the 
usurious interest. Ina suit brought by B to cancel the trust deed 
and remove cloud from title, renewing the tender, held, 

(1) The defense of usury was available against the new note, to 
secure which the trust deed was given. 

(2) The device to cover up the usury was unavailing. 

(3) The trust sale, being made after a tender of the amount due 
exclusive of interest, was without authority. Watson v. Aiken, 536. 


TRUST DEED. 

1. It was agreed between a creditor, his debtor, and a third party, 
that if the third party would advance anamount of money sufficient 
to pay off the creditor's claim, which was then secured by a deed of 
trust, the creditor would secure the repayment of the advance by 
transferring to the third party the deed of trust. This was done, 
and two days afterwards a new note for the amount was made by 
the debtor to the third party, which on its face declared that it was 
secured by the deed of trust which had been formerly given to 
secure the original creditor. Held, 

(1) The transaction did not extinguish or discharge the deed of 
trust. 
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TRUST DEED — continued. 












(2) The transfer of the deed of trust to the third party, who aa- 
vanced the money, subrogated him to the rights of the original 
creditor, and authorized him to foreclose the trust deed to secure 
the payment of the note given after the trust deed was executed. 

(83) Had the original creditor refused to transfer the trust deed, 
under the circumstances, after receiving the money to satisfy his 
note, equity would have enforced the transfer. Focke & Co. v. 
Weishuhu, 33. 


UNRECOMMENDED CERTIFICATE. 











1. Under the act of January 19, 1841 (Hart. Dig., art. 2021), the 
issuance of a patent, being authorized upon a certificate found to 
be genuine and legal by the traveling board, but not recommended 
for patent because not obtained in strict accordance with law, such 
certificate was thereby validated; and possession of land for the 
period prescribed by law under location of such certificate and 
survey is sufficient to support the defense of the statute of limita- 
tions. Spofford v. Bennett, 293. 


UNCERTAINTY. See PLEADINGS, 5. 





USURY. 


























1, When a note is discounted at usurious rates for the payee 
thereof, who then indorses it, the defense of usury is available both 
for the maker and indorser; the note being accommodation paper, 
and assigned with notice of that fact. Connor v. Donnell, 167. 

2. The defense of usury to a note which has been usuriously 
discounted by the indorsee thereof, cannot be interposed by the 
maker in a suit by the indorsee, if the note, when in the hands of 
the payee, was supported by a sufficient consideration. Id. 

3. Whether a note be usurious or not must be determined by con- 
sidering the laws of the state in which it is made payable. Id. 

4. A note was given in renewal.of a like note which had been 
executed for the accommodation of the president of a bank and was 
made payable to its order; the former note was discounted by the 
bank for the president, and thereafter was discounted for the bank 
in New York at usurious rates. In a suit onthe renewal note, held, 
that the renewed note, like the original, would be in the hands of 
the bank a valid note, and not as a note made for the accommoda- 
tion of the bank, and would therefore, like the original, bind the 
maker when sued by the indorsee, notwithstanding the usurious in- 
dorsement; and this although there was no fresh discounting of the 
new note by the bank, and although the new note may have been 
obtained by the president with a view to its being indorsed by the 
bank and discounted by the plaintiff. Id. 

5.. See opinion for pleas of usury in a suit brought by an indorsee 
op accommodation paper, held defective. Id. 
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VARIANCE. 

1, See statement of case for variances held not io be fatal. Hays 
v. Samuels, 560. 

2. An affidavit for attachment stated the amount of the debt, 
which was three dollars less than the amount stated in the petition, 
which was not verified by affidavit; the amount stated in the affi- 
davit corresponded with the amount stated in the writ which was 
issued. Held, that the variance was not fatal. Stewart v. Heiden- 
heimer, 644. 


VENDOR AND VENDEE. 

1. Where there is a total failure of title in the vendors, the vendee 
may, if the contract be executory and unfulfilled, refuse to per- 
form it and reclaim any portion of the purchase money which he 
may have advanced. Thesame rule applies in an action against a 
co-executor, who, acting alone, has agreed to convey land to which 
the estate had no title, and who has received a portion of the pur- 
chase money; the will requesting the executors to act jointly in the 
settlement of the estate. House v. Kendall, 40. 

2. The fact that a co-executor, in such case, executed the contract 
to convey in the qualitied character of co-executor, does not relieve 
him from the personal obligation to refund money obtained with- 
out consideration; nor would his special plea under oath denying 
that the contract to convey bound him individually, require of the 
plaintiff a replication in order to admit evidence of the issue in- 
volved, when the petition alleged the facts on which the liability 
was claimed. Id. 

3. The doctrine that the superior title remains with the vendor 
of land until the purchase money is paid, recognizes a right in the 
vendor which is not assignable by transfer of the debt. Cassaday 
v. Frankland, 452. 

4. In order that the superior title may remain with the vendor, 
the ownership of the purchase-money notes must remain with him 
also; when both the notes, and mortgage taken to secure them co- 
temporaneously with the execution of the deed, are assigned, 
neither the legal or equitable title remains in the vendor. It would 
seem that in such a case the re-assignment to him of the mortgage, 
and a re-transfer to him of the purchase-money notes, would not 
reinvest him with the superior title. Id. 


VENDOR'S LIEN. 

1. When a vendor of land takes notes for the purchase money, 
and holds a vendor's lien as security, and afterwards indorses and 
assigns one of the notes and retains the others, and the land is sold 
to pay the purchase money, the indorser and assignor is entitled to 
share in the proceeds of the sale equally with the holder of the note 
assigned, whether they be sufficient to fully satisfy the note as- 
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VENDOR'S LIEN — continued. 






















signed or not, unless it clearly appear it was the intention that the 
assignee should be first paid. Salmon v. Downs, 243. 

2. A judgment against a vendee foreclosing a vendor's lien to sat- 
isfy purchase-money notes cannot affect the rights of the holder of 
other notes given for a portion of the purchase money, and who is 
not made a party to the suit in which the lien is foreclosed. Glaze 
v. Watson, 563. 

3. When a purchaser executes his note for purchase money toa 
creditor of the vendor, who had a prior deed of trust upon the prop- 
erty, such substitution, by consent of parties, does not defeat the 
vendor’s lien; nor would a waiver of the lien result from the execu- 
tion of a deedof trust to the substituted creditor to secure the 
note. Id. 

4, The deed of trust to the substituted creditor, to secure payment 
of purchase money, must be satisfied before the property can be sub- 
jected to the payment of a debt not for purchase money, secured by 
deed of trust on it, both deeds being executed on the same day. If 
the property be first sold to satisfy the deed of trust to secure the 
debt which was not for purchase money, and is afterwards sold 
under the trust deed to secure purchase money, the beneficiary 
under said deed not being a party to proceedings resulting in the 
prior sale, then the purchaser under the trust sale to satisfy pur- 
chase-money notes takes the absolute superior title to the land. Jd. 


VERDICT. 











1. See opinion for verdict against a garnishee which, though un- 
certain in its terms, when considered with reference to the judg- 
ment rendered thereon, could not prejudice the garnishee, and 
which therefore did not authorize a reversal. Farrar v. Bates & 
Co., 193. 

2. Though the fact that a purchaser had full knowledge of the 
state of the title at the time of his purchase, and when he made his 
improvements, is not conclusive as to his good faith in purchasing 
and improving, a finding against him on the question of good faith 
will not be disturbed under such circumstances. Shultz v. Lempert, 
273. 


VOID AND VOIDABLE. See ADMINISTRATOR’S SALE, 1. EXECUTORS 










AND ADMINISTRATORS, 4. JUDGMENT, 7. LOCATION, 2. WILL, 1. 

1. Land was purchased under an order of the probate court hav- 
ing jurisdiction; the sale was confirmed, purchase money paid, and 
deed executed; afterwards, under order of the district court, exer- 
cising probate jurisdiction, the same land was again sold to one hav- 
ing no knowledge of the previous sale, and the deed of the first 
purchaser was not recorded in the county where the land was situ- 
ated at the time the second sale was made. Held, 
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VOID AND VOIDABLE — continued. 

(1) The title of the first purchaser was not affected by the want of 
notice in him who purchased at the second sale, after the authority 
of the court in selling the property had been exhausted in ordering 
and confirming the first sale. Lindsay v. Jaffray, 626. 


WAIVER. See DAMAGEs, 16. VENDOR’s LIEN, 3. 

1. It is no valid objection to a judgment by consent, that the 
cause of action was so defectively stated as to have required a 
reversal had the judgment been rendered on a contest of rights be- 
tween the parties. The effect of such a judgment is a waiver of all 
errors except such as would involve the jurisdiction of the court. 
Lessing v. Cunningham, 231. 


WILL. 

1. In March, 1845, a man died leaving a will, and a wife surviv- 
ing him. By the terms of his will, his wife, who was constituted 
its sole executrix without bond, was given all his personal and real 
estate ‘‘ for and during her natural life-time, to be applied as she 
may deem best to the support and maintenance of herself” and 
their children. The will further provided, that, in the event of the 
wife's death, “such of the property as may be left” should be 
equally divided among the children, and declared it to be the pur- 
pose of the testator to make his wife ‘‘ the unrestrained controller” 
of his property. The husband died in possession of real estate, sev- 
eral installments of purchase money on a portion of which were 
yet due the government, and which had been purchased during cov- 
erture. Ina suit brought by the heirs of the deceased against one 
in possession claiming under an absolute conveyance from the sur- 
viving wife, held, 

(1) If the disposition of the testator’s property attempted by the 
will was violative of the statute of forced heirship, that fact could 
render it voidable only, and it could be attacked only by the parties, 
and inthe manner and time, prescribed by law in a direct proceed- 
ing had for that purpose. 

(2) An absolute conveyance of the property devised, made by the 
wife, vested title in the purchaser. 

(3) The wife could, independent of the will, make a valid convey- 
ance of the community property, to discharge a bond made by the 
husband to convey title, and to satisfy claims of the government 
against it for unpaid purchase money. 

(4) The remedy upon such title bond was not barred by four years’ 
limitation from and after the period when patent could have issued 
from the state to the obligee in the bond. Orr v. O'Brien, 149. 

2. When there are but two subscribing witnesses to a will, one of 
whom is, by its terms, a devisee under it, such party, by the very 
act of subscribing it as witness, avoids the bequest; his competency 
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WILL — continued. 
and credibility as a witness to establish the will is the result of the 
nullity of the bequest to him. Fowler v. Stagner, 393. 

3. A will and codicil, the last providing for executors only, were 
both signed at the same time by the testator, both being written on 
the same piece of paper; the witnesses to the will signed the same 
as such but once, it being the intention to attest the execution of the 
whole will, including the codicil. Held, 

(1) The proceedings, being regular in other respects, the codicil 
was properly executed, and it did not matter on what portion of the 
will the subscribing witnesses signed their names, if the signatures 
were affixed after making the codicil, with the purpose to attest the 
execution of the entire will, including the codicil. Id. 


WITNESS. See WILL, 2, 3. 

1. The husband or wife is a competent witness in a suit in which 
they are joint parties, and in regard to a matter in which they have 
a joint interest. Cameron v. Fay, 58. 

2. When the homestead right is involved ina suit between the 
husband and wife, who are defendants, and a third party who seeks 
to subject the property to the payment of his debt, the husband is 
a competent witness, even though it be the separate property of the 
wife. Id. 

3. The inhibition contained in art. 2248, R. S., against a witness 
testifying ‘‘as to any transaction with, or statement by,” a de- 
ceased party, does not extend to conversations with a surviving 
partner of the deceased, though the testimony might result in estab- 
lishing a contract with the firm. Bennett v. Frary, 145. 

4. When a deceased contracting party was represented in con- 
summating the bargain by an agent who is capable of testifying, 
then the other contracting party, unless expressly excluded by 
statute, could be a witness. Jd. 

5. A witness may, while cn the witness stand, refresh his recol- 
lection as to the value of specific articles by referring to a bill of 
particulars, known to him to be a copy of a correct memorandum of 
their value, made by himself. H. & T. C. R. R. Co. v. Burke, 323. 


WRIT OF ERROR. 

1. A writ of error will be dismissed unless it appears that all the 
defendants in error have been cited. The question of error will not 
be considered unless all the parties defendant are thus brought be- 
fore the court. Thompson v. Pine, 427. 

2. See opinion for facts in which it was held that a writ of error 
ehould be dismissed. Id. 





